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No. 27. Mayo, 2021

El agua en las
Constituciones de Africa

En el marco del proceso constitucional que
actualmente se desarrolla en Chile, continuamos con
un especial sobre “Agua y Constitucién”, en que
identificaremos como el tema del agua se recoge en las
Constituciones del mundo.

Este numero esti dedicado a Africa, revisando la
situacion de los 54 paises que integran este

, continente. Para visualizar de un modo mas
comprensivo e integral la materia que nos convoca,
nos focalizaremos en tres grandes ambitos: agua
propiamente tal, saneamiento y referencias explicitas
y generales a los recursos naturales, de modo de
detectar las principales disposiciones que, a su
respecto, tienen los textos constituciones vigentes en
Africa. Se excluyen de esta enunciacién las menciones
y regulaciones relativas al medio ambiente, por
exceder la extensién y el caricter mas acotado y
particular de este documento.

Se han utilizado las versiones oficiales y algunas
traducciones de las respectivas Cartas Fundamentales,
incluyéndose un hipervinculo en cada caso.
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l. Presentacion esquematica de la regulacion del agua en las Constituciones de
Africa

La siguiente tabla muestra los aspectos mas relevantes detectados en el andlisis de la regulacién constitucional
del agua en Africa. Para facilitar la sistematizacion de las disposiciones que luego se transcriben literalmente,
hemos categorizado nuestros hallazgos, distinguiendo los paises cuyas Constituciones:

i) no tienen ninguna referencia especifica al agua;

ii) incluyen el agua, normalmente de modo implicito, en preceptos mas genéricos sobre recursos
naturales;

iii) precisan la naturaleza juridica del agua;
iv) aluden al caracter o funcion territorial del agua (integrante del territorio del Estado);

v) contienen mandatos o prescripciones sobre el uso racional, sostenible, sustentable, equitativo o
equilibrado del agua;

vi) reconocen explicitamente el acceso al agua para uso personal y doméstico y/o saneamiento como
derechos/derechos humanos;

vii) consagran la propiedad privada sobre los derechos de aprovechamiento de aguas; y,

viii) otras alusiones relacionadas.
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Pais Sin Preceptos Naturaleza Caracter o Uso racional, Reconocimiento Propiedad Otros
menciones genéricos juridica del funcién sostenible, explicito de privada sobre
especificas sobre agua territorial sustentable, derechos al agua derechos de
al agua recursos del agua equitativo o y/o aprovechamiento
naturales equilibrado saneamiento de aguas
del agua
Angol
o
Argeli
o
Beni
Botswana
Burkina
Faso
Burundi
Cabo
Verde
Camerun
Chad
’
Comoros
C
e
Costa de
Marfil
Djibouti -
Eoi
e
Erit
E —
e
Etiopia
.
Gabén

*Si bien la Constitucion de Etiopia no consagra un derecho al agua propiamente tal, si dispone, dentro de los objetivos sociales de la politica nacional, que

todas las personas deben tener acceso a agua limpia.
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(Republica de)

sk

Pais Sin Preceptos Naturaleza Caracter o Uso - Propiedad Otros
. L. PR . . Reconocimiento .
menciones genéricos juridica del funcién racional, explicito de privada sobre
especificas sobre agua territorial sostenible, degechos al derechos de
al agua recursos del agua sustentable, aguay/o aprovechamiento
naturales equitativo o guay de aguas
s saneamiento
equilibrado
del agua
Gambia

Ghana

K| &

K]

Guinea

Guinea Bissau

Feutorial
-
Lesotho

Liberia
Libia

Madagascar

Malawi

Mali

Marruecos

Mauricio

Mauritania

Mozambique

[ &R E

Namibia
Niger
Nigeria

**Si bien la Constitucién de Gambia no consagra un derecho al agua propiamente tal, si dispone que el Estado debe garantizar acceso a agua limpia y segura.
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Pais Sin Preceptos Naturaleza Caracter o Uso Propiedad Otros

. ] st . . Reconocimiento .
menciones genéricos | juridicadel funcién racional, . privada sobre
Pl - . explicito de
especificas sobre agua territorial sostenible, derechos de
derechos al X
al agua recursos del agua sustentable, aguay/o aprovechamiento
naturales equitativo o gua y, de aguas
P saneamiento
equilibrado
del agua
Republica
Centroafricana
Republica
Democritica
del Congo
Republica
Unida de
Tanzania

Rwanda

Santo Tomé y

Principe
Senegal -
Seychelles
Sierra Leona

K

K]

Somalia
Sudafrica

Sudan

Sudan del Sur

K]

Togo

Tanez

Uganda
Zambia
Zimbabwe

***Si bien la Constitucion de Sudan del Sur no consagra un derecho al agua como tal, si prescribe que se promovera la dignidad humana y se dedicaran
recursos publicos a mejorar las condiciones de vida de las personas mediante el suministro de agua potable, entre otros.

Fuente: elaboracién propia, en base a la Constitucién de cada pais.
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|. Tratamiento del agua, saneamiento y recursos naturales (en general) en las
Constituciones de Africa

1. Angola

“Articulo 3.2 (Soberania). [..] 2. El Estado ejerce su soberania sobre la totalidad del territorio angolerio,
comprendiendo éste, en los términos de la presente Constitucidn, de la ley y del derecho internacional, la extensién
del espacio terrestre, las aguas interiores y el mar territorial, asi como el espacio aéreo, el suelo y el subsuelo, el
fondo marino y los lechos correspondientes.

3. El Estado ejerce jurisdiccion y derechos de soberania en materia de conservacion, explotacién y
aprovechamiento de los recursos naturales, biolégicos y no biolégicos, en la zona contigua, en la zona econémica
exclusiva y en la plataforma continental, en los términos de la ley y del derecho internacional.”

“Articulo 16.2 (Recursos naturales). Los recursos naturales, sélidos, liquidos o gaseosos existentes en el suelo,
subsuelo, en el mar territorial, en la zona econdmica exclusiva y en la plataforma continental bajo jurisdiccion
de Angola son propiedad del Estado, que determinard las condiciones para su concesion, prospeccion y
explotacidn, en los términos de la Constitucién, de la ley y del Derecho Internacional.”

“Articulo 21.2 (Funciones fundamentales del Estado). Constituyen funciones fundamentales del Estado
angolerfio:

[...] m) Promover el desarrollo armdnico y sustentado en todo el territorio nacional, protegiendo el medio
ambiente, los recursos naturales y el patrimonio historico, cultural y artistico nacional; [...]”

“Articulo 39.2 (Derecho al ambiente). [...] 2. El Estado adoptard las medidas necesarias para la proteccion del
medio ambiente y de las especies de la flora y de la fauna en todo el territorio nacional, para el mantenimiento
del equilibrio ecolégico, la correcta localizacién de las actividades econémicas y la explotacién y utilizacion
racional de todos los recursos naturales, en el marco de un desarrollo sostenible y de respeto por los derechos de
las generaciones futuras y de la preservacién de las diferentes especies. [...]”

“Articulo 95°. (Dominio piiblico). 1. Son bienes de dominio ptiblico:

a) Las aguas interiores, el mar territorial y los fondos marinos contiguos, asi como los lagos, lagunas y cursos de
aguas fluviales, incluyendo los respectivos lechos;

[...] d) Los yacimientos minerales, los manantiales de agua minero-medicinales, las cavidades naturales
subterrdneas y otros recursos naturales existentes en el suelo y subsuelo, con excepcién de las rocas, tierras
comunes y otros materiales habitualmente utilizados como materia prima en la construccién civil; [...]”

“Articulo 165.2 (Exclusividad relativa de competencia legislativa). 1. Compete a la Asamblea Nacional
legislar con cardcter exclusivo (relativo), salvo autorizacion concedida al Ejecutivo, sobre las siguientes materias:

[...] 1) Bases de concesion de la explotaciéon de los recursos naturales y de la disposicion del patrimonio del Estado;

1 La version oficial en inglés, actualizada a 2019, puede verse en
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http://www.derechopenalenlared.com/legislacion/constitucion_angola.pdf
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https://ictpolicyafrica.org/pt/document/4l5ulkedpcd

m) Definicion y régimen de los bienes de dominio ptiblico;

[...] q) Bases del sistema de proteccion de la naturaleza, del equilibrio ambiental y ecoldégico y del patrimonio
cultural; [...]”

“Articulo 219.2 (Competencias).- Las autarquias locales tendrdn, entre otras y en los términos de la ley,
competencias en materias de educacién, salud, energias, aguas, equipamiento rural y urbano, patrimonio, cultura
y ciencia, transportes y comunicaciones, ocio y deporte, vivienda, accién social, proteccion civil, medio ambiente
y sanidad publica, defensa del consumidor, promocién del desarrollo econémico y social, ordenacion del
territorio, policia municipal, cooperacion descentralizada y alianzas.”

2. Argelia

“Art. 14. La souveraineté de I'Etat s'exerce sur son espace terrestre, son espace aérien et ses eaux. L'Etat exerce
également son droit souverain établi par le droit international sur chacune des différentes zones de I'espace
maritime qui lui reviennent.

“Art. 20. La propriété publique est un bien de la collectivité nationale.

Elle comprend le sous-sol, les mines et les carriéres, les sources naturelles d'énergie, les richesses minérales,
naturelles et vivantes des différentes zones du domaine maritime national, les eaux et les foréts. [...]”

“Art. 21. L’Etat veille a:

[...] -Lutilisation rationnelle de I'eau, des énergies fossiles et autres ressources naturelles; [...]”
“Art. 63. L’Etat veille a assurer au citoyen:

-l'accés a I'eau potable et a sa préservation pour les générations futures; [...]”

“Art. 139. Le Parlement légifére dans les domaines que lui attribue la Constitution, ainsi que dans les domaines
suivants:

[...] 23)- le régime général de l'eay; [...]”
3. Benin
“Article 98. Under the domain of the law are the rules concerning:

[...] The law shall determine the fundamental principles:

[...] » Of the protection of the environment and the conservation of natural resources; [...].”

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 9


https://www.joradp.dz/TRV/FConsti.pdf
https://www.constituteproject.org/constitution/Benin_1990.pdf?lang=en
https://www.constituteproject.org/constitution/Benin_1990.pdf?lang=en

4. Botswana

“8. Protection from deprivation of property. [...] 5. Nothing contained in or done under the authority of any
law shall be held to be inconsistent with or in contravention of subsection (1) of this section-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property-

[...] vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, for the purposes of the carrying out thereon of work of soil conservation or the conservation
of other natural resources or work relating to agricultural development or improvement (being work relating to
such development or improvement that the owner or occupier of the land has been required, and has without
reasonable excuse refused or failed, to carry out), [...]”

5. Burkina Faso

“Article 14. The natural wealth and resources belong to the people.

They are utilized for the amelioration of their conditions of life.”

6. Burundi

“Article 35. The State assures the good administration and rational exploitation of the country's natural
resources, all in preserving the environment and the conservation of these resources for future generations.”

“Article 164. The following is the domain of the law:

[...] 4. The protection of the environment and the conservation of natural resources; [...]”

7. Cabo Verde

“Artigo 62 (Territério). 1. O territério da Reptiblica de Cabo Verde é composto:

a) Pelas ilhas de Santo Antdo, Sdo Vicente, Santa Luzia, Sdo Nicolau, Sal, Boa Vista, Maio, Santiago, Fogo e Brava,
e pelos ilhéus e ilhotas que historicamente sempre fi zeram parte do arquipélago de Cabo Verde;

b) Pelas dguas interiores, as dguas arquipeldgicas e o mar territorial defi nidos na lei, assim como os respectivos
leitos e subsolos;

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 10


https://www.constituteproject.org/constitution/Botswana_2002?lang=en
https://www.constituteproject.org/constitution/Botswana_2002?lang=en
https://www.constituteproject.org/constitution/Burkina_Faso_2012.pdf
https://www.constituteproject.org/constitution/Burkina_Faso_2012.pdf
https://www.constituteproject.org/constitution/Burundi_2018.pdf?lang=en
https://www.constituteproject.org/constitution/Burundi_2018.pdf?lang=en
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/2950B753142F212AC1257030002FBC6B
https://ihl-databases.icrc.org/applic/ihl/ihl-nat.nsf/0/2950B753142F212AC1257030002FBC6B

c) Pelo espago aéreo suprajacente aos espagos geogrdfi cos referidos nas alineas anteriores.

2. Na sua zona contigua, na sua zona econémica exclusiva e na plataforma continental, defi nidas na lei, o Estado
de Cabo Verde tem direitos de soberania em matéria de conservagdo, exploragdo e aproveitamento dos recursos
naturais, vivos ou ndo vivos, e exerce jurisdicdo nos termos do direito interno e das normas do Direito
Internacional. [...]”

“Artigo 7° (Tarefas do Estado). Sdo tarefas fundamentais do Estado:

[...] k) Proteger a paisagem, a natureza, os recursos naturais e o meio ambiente, bem como o patriménio histdrico
- cultural e artistico nacional; [...]”

“Artigo 732 (Direito ao ambiente). [...] 2. Para garantir o direito ao ambiente, incumbe aos poderes ptiblicos:

a) Elaborar e executar politicas adequadas de ordenamento do territdrio, de defesa e preservagcdo do ambiente e
de promogdo do aproveitamento racional de todos os recursos naturais, salvaguardando a sua capacidade de
renovagdo e a estabilidade ecoldgica;

b) Promover a educagdo ambiental, o respeito pelos valores do ambiente, a luta contra a desertifi cagdo e os
efeitos da seca.”

“Artigo 912 (Principios gerais da organizagdo econémica). [...] 7. SGo do dominio ptiblico:

a) As dguas interiores, as dguas arquipeldgicas, o mar territorial, seus leitos e subsolos, bem como os direitos de
jurisdigdo sobre a plataforma continental e a zona econémica exclusiva, e ainda todos os recursos vivos e ndo
VIVos existentes nesses espagos;

a) Os jazigos e jazidas minerais, as dguas subterrdneas, bem como as cavidades naturais, existentes no subsolo;
[ ]ll

“Artigo 1762 (Competéncia legislativa absolutamente reservada). Compete exclusivamente a Assembleia
Nacional fazer leis sobre as seguintes matérias: [...]

”

p) Defini¢do dos limites das dguas territoriais, da zona econémica exclusiva e dos leitos e subsolos marinhos; [...]

“Artigo 248 (Missées das For¢cas Armadas). [...] 2. As Forgas Armadas, sem prejuizo do disposto no niimero 1,
desempenham também as missdes que lhe forem atribuidas, nos termos da lei e nos seguintes quadros:

[...] b) Vigildncia, fi scalizagdo e defesa do espago aéreo e maritimo nacionais, designadamente no que se refere
a utilizagdo das dguas arquipeldgicas, do mar territorial e da zona econémica exclusiva e a operagdes de busca
e salvamento, bem como, em colaboracdo com as autoridades policiais e outras competentes e sob a
responsabilidade destas, a proteccdo do meio ambiente e do patriménio arqueoldgico submarino, a prevengdo e
repressdo da poluicdo maritima, do trdfi o de estupefacientes e armas, do contrabando e outras formas de
criminalidade organizada; [...]”

8.Camerin

“Article 26. [...] 2. The following shall be reserved to the legislative power:
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https://www.constituteproject.org/constitution/Cameroon_2008.pdf?lang=en

[...] d. The following financial and patrimonial matters:

[...] 5. natural resources. [...]”

9. Chad

“Article 57. The State exercises its entire and permanent sovereignty over all the national natural riches and
resources for the well-being of all of the national community.

However, it may concede the exploration and the exploitation of these natural resources to private initiative.”
“Article 121. [...] The law defines the fundamental principles:

[...] * of the protection of the environment and of the conservation of natural resources;

[...] » of agriculture, of livestock, of fisheries, of wildlife, of water and of forests. [...]”

“Article 219. The peace treaties, the defense treaties, the treaties of commerce, the treaties relative to the use of
the national territory or to the exploitation of the natural resources, the agreements relative to international
organization, those which engage the finances of the State or those which are relative to the status [état] of
persons, may only be approved or ratified after the authorization of the National Assembly. [...]”

10. Comoros

“Article 6. The territory of the Union of the Comoros is composed of:

o the islands and islets of Mwali (Mohéli), Maoré (Mayotte), Ndzuwani (Anjouan) and Ngazidja (Grande Comore).
e the archipelagic waters and the territorial sea as defined by the law and the international conventions, as well
as the respective seabed and subsoil; [...]”

“Article 7. The Union of the Comoros possesses sovereign rights in matters of conservation, of exploitation and of
determining the value of the living and nonliving natural resources in the contiguous zone, in the exclusive
economic zone, and on the continental shelf as defined by the law, and has jurisdiction over these regions, by
virtue of domestic right and of the rules of international law.

The State may not give up any parcel of the national territory or any sovereign rights it exercises over it.”
“Article 8. The State has for fundamental missions:

[...] » to protect the landscape, nature, the natural resources and the environment, as well as the historic, cultural
and artistic patrimony of the Nation; [...]“
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https://www.constituteproject.org/constitution/Chad_2015.pdf?lang=en
https://www.constituteproject.org/constitution/Chad_2015.pdf?lang=en
https://www.constituteproject.org/constitution/Comoros_2018?lang=en
https://www.constituteproject.org/constitution/Comoros_2018?lang=en

“Article 43. All citizens have the right to a healthy and ecologically stable environment, as well as having a duty
to protect and conserve it.

The State and the communities must adopt policies of defense and of environmental protection with the
collaboration of environmental protection groups and see to the rational utilization of all natural resources.”

11. Congo

“Article 43. The transit, the importation, the storage, landfill, [and] dumping in the continental waters and the
maritime spaces under national jurisdiction, the expanding in the airspace of toxic wastes, pollutants, radioactive
[matter] or of any other dangerous product, originating or not from abroad, constitute crimes punished by the
law.”

“Article 44. Any act, any agreement, any convention, any administrative arrangement or any other act, which
has as [a] consequence to deprive the Nation of all or part of its own means of existence deriving [tirés] from its
natural resources or from its wealth, is considered as an crime of pillage and punished by the law.”

“Article 125. [...] The law equally establishes the rules concerning:

[...]* the environment and the conservation of the natural resources and of sustainable development;
[...]* the regime of the natural resources;

[...] The law determines also the fundamental principles of:

[...]* water;

[...]* agriculture, of animal husbandry, of fishing and the waters and forests.”

“Article 217. The President of the Republic negotiates, signs and ratifies the international treaties and
agreements.

The ratification may only intervene after the authorization of the Parliament, notably in that which concerns the
treaties of peace, the treaties of defense, the treaties of commerce, the treaties relative to the natural resources
or the agreements relative to the international organizations, those which engage the finances of the State, those
which modify the provisions of a legislative nature, those which are relative to the status [état] of persons, [and]
those that include cession, exchange or adjunction of the territory.”
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12. Costa de Marfil

“Article 40. [...] The State is committed to protecting its maritime space, its waterways, its natural parks as well
as its historic sites and monuments against any form of degradation. [...]”

“Article 125. The objectives of the organizations referred to in Article 124 may notably include:

[...] » cooperation in environmental protection and management of natural resources.”

13. Djibouti

14. Egipto

“Article 32. Natural resources. Natural resources belong to the people. The state commits to preserving such
resources, to their sound exploitation, to preventing their depletion, and to take into consideration the rights of
future generations to them.

The state commits to making the best use of renewable energy resources, motivating investment, and
encouraging relevant scientific research. The state works on encouraging the manufacture of raw materials, and
increasing their added value according to economic feasibility.

Disposing of the state’s public property is forbidden. Granting the right to exploit natural resources or a
concession to a public utility shall take place by law for a period not exceeding 30 years.

Granting the right to exploit quarries and small mines and salterns, or granting a concession to a public utility
shall take place for a period not exceeding 30 years based on a law.

The law sets the provisions for disposing of state private property, and the rules and procedures regulating such.”

“Article 43. Suez Canal. The state commits to protecting, developing and maintaining the Suez Canal as an
international waterway that it owns. It is also committed to the development of the canal sector as a significant
economic pillar.”

“Article 44. The Nile. The state commits to protecting the Nile River, maintaining Eqypt’s historic rights thereto,
rationalizing and maximizing its benefits, not wasting its water or polluting it. The state commits to protecting
its groundwater, to adopting methods appropriate to achieve water safety, and to supporting scientific research
in this field.

2 La Constitucion tuvo una ultima enmienda en 2019, la cual no altera los contenidos transcritos en este documento.
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Every citizen has the right to enjoy the Nile River. It is prohibited to encroach upon it or to harm the river
environment. The state guarantees to remove encroachments thereon. The foregoing is regulated by law.”

“Article 45. Seas, beaches, lakes, waterways, groundwater and natural reserves. The state commits to
protecting its seas, beaches, lakes, waterways, groundwater, and natural reserves.

It is prohibited to encroach upon, pollute, or use them in a manner that contradicts their nature. Every citizen
has the right to enjoy them as regulated by law. The state also commits to the protection and development of
green space in urban areas; the protection of plants, livestock and fisheries; the protection of endangered species;
and the prevention of cruelty to animals. All the foregoing takes place as regulated by law.”

“Article 46. Environment. Every individual has the right to live in a healthy, sound and balanced environment.
Its protection is a national duty. The state is committed to taking the necessary measures to preserve it, avoid
harming it, rationally use its natural resources to ensure that sustainable development is achieved, and guarantee
the rights of future generations thereto.”

“Article 79. Food. Each citizen has the right to healthy, sufficient amounts of food and clean water. The state
shall provide food resources to all citizens. It also ensures food sovereignty in a sustainable manner, and
guarantees the protection of agricultural biological diversity and types of local plants to preserve the rights of
generations.”

15. Eritrea

“Article 1. The State of Eritrea and its Territory. [...] 2. The territory of Eritrea consists of all its territories,
including the islands, territorial waters and airspace, delineated by recognized boundaries. [...]”

“Article 8. Economic and Social Development. [...] 3. In the interest of present and future generations, the State
shall be responsible for managing all land, water, air and natural resources and for ensuring their management
in a balanced and sustainable manner; and for creating the right conditions to secure the participation of the
people in safeguarding the environment.”

“Article 23. Right to Property. [...] 2. All land and all natural resources below and above the surface of the
territory of Eritrea belongs to the State. The interests citizens shall have in land shall be determined by law.”

16. Eswatini (antes Suazilandia)

“210. Declaration of land, minerals and water as national resource. 1. Subject to the provisions of this
Constitution or any other law, land, minerals and water are national resources.

2. In the interests of the present and future generations, the State shall protect and make rational use of its land,
mineral and water resources as well as its fauna and flora, and shall take appropriate measures to conserve and
improve the environment.”
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“214. Minerals management board. [...] 6. A member of the Board (including the chairman) may be removed

from office as far as may be practicable on the same grounds and in like manner as a member of a service
commission under section 175 subject to the substitution of the Prime Minister in that section with the minister
responsible for natural resources. [...]”

“215. Water. There shall be no private right of property in any water found naturally in Swaziland.”
“217. Further provisions. Parliament may make laws -
[...] c. regarding the use of water naturally found in Swaziland; and

d. for the protection of the environment including management of natural resources on a sustainable basis.”

17. Etiopia

“Article 40. The right to property. [...] 3. The right to ownership of rural and urban land, as well as of all natural
resources, is exclusively vested in the State and in the peoples of Ethiopia. Land is a common property of the
Nations, Nationalities and Peoples of Ethiopia and shall not be subject to sale or to other means of exchange. [...]”

“Article 49. Capital city. [...] 5. The special interest of the State of Oromia in Addis Ababa, regarding the provision
of social services or the utilization of natural resources and other similar matters, as well as joint administrative
matters arising from the location of Addis Ababa within the State of Oromia, shall be respected. Particulars shall
be determined by law.”

“Article 51. Powers and functions of the federal government. [...] 5. It shall enact laws for the utilization and
conservation of land and other natural resources, historical sites and objects.

[...] 9. It shall be responsible for the development, administration and regulation of air, rail, waterways and sea
transport and major roads linking two or more States, as well as for postal and telecommunication services.

[...] 11. It shall determine and administer the utilization of the waters or rivers and lakes linking two or more
States or crossing the boundaries of the national territorial jurisdiction. [...]”

“Article 52. Powers and functions of States. [...] 2. Consistent with sub-Article 1 of this Article, States shall have
the following powers and functions:

[...] d. To administer land and other natural resources in accordance with Federal laws; [...]”

“Article 55. Powers and functions of the House of People’s Representatives. [...] 2. Consistent with the
provision of sub-Article 1 of this Article, the House of Peoples’ Representatives shall enact specific laws on the
following matters:

a. Utilization of land and other natural resources, of rivers and lakes crossing the boundaries of the national
territorial jurisdiction or linking two or more States;

[...] c. Air, rail, water and sea transport, major roads linking two or more States, postal and telecommunication
services; [...]”
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“Article 89. Economic objectives. [...] 5. Government has the duty to hold, on behalf of the People, land and other
natural resources and to deploy them for their common benefit and development. [...]“

“Article 90. Social objectives. 1. To the extent the country's resources permit, policies shall aim to provide all
Ethiopians access to public health and education, clean water, housing, food and social security. [...]”

“Article 97. State power of taxation. [...] 5. States shall levy and collect taxes on income from transport services
rendered on waters within their territory. [...]”

18. Gabon

“Article 47. Besides cases expressly provisioned by the Constitution, the law fixes the rules concerning:
[...] *The regulations over land, property, forest, mining, and the environment;
eThe protection of nature and the environment; [...]”

“Article 103. The Social and Economic Council, governed by the dispositions of articles 8 paragraph 3, 28
paragraph 1, and article 53 above, has authority over all the aspects for economic, social and cultural
development:

[...] » Policies governing natural resources; [...]”

19. Gambia

“216. Social objectives. [...] 4. The State shall endeavour to facilitate equal access to clean and safe water,
adequate health and medical services, habitable shelter, sufficient food and security to all persons. [...]”

“218. Cultural objectives. The State and all the people of The Gambia shall strive to protect, preserve and foster
the languages, historic sites, cultural, natural and artistic heritage of The Gambia.”

20. Ghana

“257.[...] (6) Every mineral in its natural state in, under or upon any land in Ghana, rivers, streams, water courses
throughout Ghana, the exclusive economic zone and any area covered by the territorial sea or continental shelf
is the property of the Republic of Ghana and shall be vested in the President on behalf of, and in trust for the
people of Ghana.”

“258. (1) There shall be established a Lands Commission which shall, in co-ordination with the relevant public
agencies and governmental bodies, perform the following functions -
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[...] (e) perform such other functions as the Minister responsible for lands and natural resources may assign to
the Commission;

(2) The Minister responsible for lands and natural resources may, with the approval of the President, give general
directions in writing to the Lands Commission on matters of policy in respect of the functions of the Commission
and the Commission shall comply with the directions.”

“259. The Lands Commission shall consist of the following persons appointed by the President under article 70 of
this Constitution -

[...] (b) one representative each of the following bodies nominated in each case by the body concerned -
[...] (viii) the Ministry responsible for Lands and Natural Resources; and [...]”

“261. A Regional Lands Commission shall consist of the following persons appointed by the Minister responsible
for lands and natural resources -

[...] (b) one representative each of the following bodies nominated in each case by the body concerned -
[...] (viii) the Ministry responsible for Lands and Natural Resources; and [...]”

“264. [...] (2) The office of the Chairman or a member of the Lands Commission or of a Regional Lands Commission
other than the Executive Secretary and the Regional Lands Officer shall become vacant if -

[...] (c) he is removed from office by the President or, in the case of a member of a Regional Lands Commission, by
the Minister responsible for lands and natural resources for inability to perform the functions of his office or for
stated misbehaviour.”

“268. (1) Any transaction, contract or undertaking involving the grant of a right or concession by or on behalf of
any person including the Government of Ghana, to any other person or body of persons howsoever described, for
the exploitation of any mineral, water or other natural resource of Ghana made or entered into after the coming
into force of this Constitution shall be subject to ratification by Parliament. [...]”

“269. (1) Subject to the provisions of this Constitution, Parliament shall, by or under an Act of Parliament, provide

for the establishment, within six months after Parliament first meets after the coming into force of this
Constitution, of a Minerals Commission, a Forestry Commission, Fisheries Commission and such other
Commissions as Parliament may determine, which shall be responsible for the regulation and management of the
utilization of the natural resources concerned and the co-ordination of the policies in relation to them.

(2) Notwithstanding article 268 of this Constitution, Parliament may, upon the recommendation of any of the
Commissions established by virtue of clause (1) of this article, and upon such conditions as Parliament may
prescribe, authorise any other agency of government to approve the grant of rights, concessions or contract in
respect of the exploitation of any mineral, water or other natural resource of Ghana.”
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21. Guinea

22. Guinea-Bissau

“Article 10. Within its exclusive economic zone, defined by law, the State of Guinea-Bissau holds exclusive
competence to maintain and explore natural resources, living or non-living.”

“ARTICLE 86. The National Popular Assembly has exclusive competence to legislate on:

[...] j. Definitions on the limits of territorial waters and the exclusive economic zone; [...]”

23. Guinea Ecuatorial

“Articulo 3% 1. El territorio de la Republica de Guinea Ecuatorial se compone de la zona continental denominada
Rio Muni y las islas de Bioko, Annobdn, Corisco, Elobey Grande, Elobey Chico, Mbarie, Conga, Leva, Cocotero e
islotes adyacentes, las aguas fluviales, la zona maritima, la plataforma continental que determina la Ley y el
espacio aéreo que los cubre.

2. Sobre su territorio el Estado ejerce plenamente su soberania y puede explorar y explotar de manera exclusiva
todos los recursos y riquezas minerales y los hidrocarburos. [...]”

“Articulo 6°. El Estado fomenta y promueve la cultura, la creacion artistica, la investigacion cientifica y
tecnoldgica y vela por la conservacidn de la naturaleza, el patrimonio cultural de la riqueza artistica e histérica
de la Nacién.”

“Articulo 282 La economia de la Reptiblica de Guinea Ecuatorial funciona a través de cuatro sectores bdsicos:
a) El sector publico, compuesto por empresas de propiedad exclusivamente del Estado, constituidas
principalmente para la explotaciéon de los recursos y servicios enumerados en el articulo 29 de esta Ley
Fundamental, asi como para cualquier otra actividad econémica. [...]”

“Articulo 292 1. Son recursos y servicios reservados al sector ptblico:
[...] b) Los servicios de suministros de agua potable y electricidad. [...]

2. El Estado puede delegar, conceder o asociarse a la iniciativa privada para el desarrollo de cualquiera de las
actividades o servicios antes mencionados, en la forma y casos que la ley establece.”
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24. Kenia

“5. Kenya consists of the territory and territorial waters comprising Kenya on the effective date, and any
additional territory and territorial waters as defined by an Act of Parliament.”

“43. (1) Every person has the right-
[...] (b) to accessible and adequate housing, and to reasonable standards of sanitation;
[...](d) to clean and safe water in adequate quantities; |[...]”

“56. The State shall put in place affirmative action programmes designed to ensure that minorities and
marginalised groups-

[...] (e) have reasonable access to water, health services and infrastructure.”
“62. (1) Public land is-

[...] (g) government forests other than forests to which Article 63 (2) (d) (i) applies, government game reserves,
water catchment areas, national parks, government animal sanctuaries, and specially protected areas;

[...] (i) all rivers, lakes and other water bodies as defined by an Act of Parliament;
[...] (1) all land between the high and low water marks; [...]”
“67. [...] (2) The functions of the National Land Commission are-

[...] (d) to conduct research related to land and the use of natural resources, and make recommendations to
appropriate authorities; [...]”

“69. (1) The State shall-

(a) ensure sustainable exploitation, utilisation, management and conservation of the environment and natural
resources, and ensure the equitable sharing of the accruing benefits;

[...] (h) utilise the environment and natural resources for the benefit of the people of Kenya.

(2) Every person has a duty to cooperate with State organs and other persons to protect and conserve the
environment and ensure ecologically sustainable development and use of natural resources.”

“71. (1) A transaction is subject to ratification by Parliament if it-

(a) involves the grant of a right or concession by or on behalf of any person, including the national government,
to another person for the exploitation of any natural resource of Kenya; [...]

“204. [...] (2) The national government shall use the Equalisation Fund only to provide basic services including
water, roads, health facilities and electricity to marginalised areas to the extent necessary to bring the quality of
those services in those areas to the level generally enjoyed by the rest of the nation, so far as possible. [...]”

“260. In this Constitution, unless the context requires otherwise-

[...] “land” includes-
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[...] (b) any body of water on or under the surface;
(c) marine waters in the territorial sea and exclusive economic zone;
(d) natural resources completely contained on or under the surface; [...]

[...] “natural resources” means the physical non-human factors and components, whether renewable or non-
renewable, including-

[...] (b) surface and groundwater; [...]”

“FOURTH SCHEDULE (Article 185(2), 186(1) and 187(2))

Distribution of Functions Between the National Government and the County Governments
PART 1-NATIONAL GOVERNMENT

[...] 2. The use of international waters and water resources.

[...] 22. Protection of the environment and natural resources with a view to establishing a durable and sustainable
system of development, including, in particular-

[...] (c) water protection, securing sufficient residual water, hydraulic engineering and the safety of dams; [...]
PART 2-COUNTY GOVERNMENTS. The functions and powers of the county are-

[...] 10. Implementation of specific national government policies on natural resources and environmental
conservation, including-

(a) soil and water conservation; [...]
11. County public works and services, including-

(a) storm water management systems in built-up areas; and (b) water and sanitation services. [...]”

25. Lesotho

“17. Freedom from arbitrary seizure of property. [...] 4. Nothing contained in or done under the authority of
any law shall be held to be inconsistent with or in contravention of subsection (1) or (2)—

a. to the extent that the law in question makes provision that is necessary in a practical sense in a democratic
society for the taking of possession or acquisition of any property, interest or right--

[...] vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, for the purpose of carrying out thereon of work of soil conservation or the conservation of
other natural resources or work relating to agricultural development or improvement (being work relating to
such development or improvement that the occupier of the land has been required, and has without reasonable
excuse refused or failed, to carry out); or[...]”
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26. Liberia

“Article 7. The Republic shall, consistent with the principles of individual freedom and social justice enshrined in
this Constitution, manage the national economy and the natural resources of Liberia in such manner as shall
ensure the maximum feasible participation of Liberian citizens under conditions of equality as to advance the
general welfare of the Liberian people and the economic development of Liberia.”

“Article 22. [...] b. Private property rights, however, shall not extend to any mineral resources on or beneath any
land or to any lands under the seas and waterways of the Republic. All mineral resources in and under the seas
and other waterways shall belong to the Republic and be used by and for the entire Republic. [...]”

27. Libia

28. Madagascar

29.Malawi

“3. The national territory of the Republic of Malawi shall consist of all the territory, including airspace, waters
and islands which comprised the territory of Malawi before the commencement of this Constitution, and shall
include any territory lawfully acquired thereafter by adjustment of boundaries or otherwise.”

“13. The State shall actively promote the welfare and development of the people of Malawi by progressively
adopting and implementing policies and legislation aimed at achieving the following goals -

[...] (d) The Environment
To manage the environment responsibly in order to -

[...] iii. accord full recognition to the rights of future generations by means of environmental protection and the
sustainable development of natural resources; [...]”

30. Mali
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31. Marruecos

“Article 31. The State, the public establishments and the territorial collectivities work for the mobilization of all
the means available to facilitate the equal access of the citizens to conditions that permit their enjoyment of the
right:

[...] oto the access to water and to a healthy environment; [...]”

“Article 35. [...] The State guarantees the freedom to contract and free competition. It works for the realization
of a lasting human development, likewise to permit the consolidation of social justice and the preservation of the
national natural resources and of the rights of the future generations. [...]”

“Article 71. [The following] are of the domain of the law, other than the matters that are expressly devolved on
it by other Articles of the Constitution:

[...]sthe rules relative to the management of the environment, to the protection of the natural resources and to
lasting development;

[...] sthe regime of waters and forests and of fishing; [...]”

32. Mauricio

“8. Protection from deprivation of property. [...] 4. Nothing contained in or done under the authority of any
law shall be held to be inconsistent with or in contravention of subsection (1) -

a. to the extent that the law in question makes provision for the taking of possession or acquisition of property -

[...] vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, the carrying out on it -

(A) of work of soil conservation or the conservation of other natural resources; |[...];

[...] 5. Nothing in this section shall affect the making or operation of any law so far as it provides for the vesting
in the State of the ownership of underground water or unextracted minerals. [...]”

33. Mauritania

“Article 57. [The following] are of the domain of the law:

[...] the general regime of water, of mines, and of hydro-carbons, of fishing and of the merchant marine, of the
fauna, of the flora, and of the environment; [...]”
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34. Mozambique

“Article 6. Territory. [...] 2. The breadth, limits and legal order of Mozambique’s territorial waters, the exclusive
economic zone, the contiguous zone and seabed rights shall be fixed by law.”

“Article 90. Right to a balanced environment. [...] 2. The State and the local authorities, with collaboration
from associations for environmental protection, shall adopt policies to protect the environment and shall
promote the rational use of all natural resources.”

“Article 97. Fundamental principles. The economic and social order of the Republic of Mozambique shall aim
to satisfy the basic needs of the people and to promote social wellbeing, and shall be based on the following
fundamental principles:

[...] e. on public ownership of natural resources and means of production, in accordance with the collective
interest; [...]”

“Article 98. State property and public domain. 1. Natural resources in the soil and the subsoil, in inland waters,
in the territorial sea, on the continental shelf and in the exclusive economic zone shall be the property of the State.

2. The public domain of the State shall comprise:
[...] e. hydraulic resources; [...]”

“Article 102. Natural resources. The State shall promote knowledge, survey and valorisation of natural
resources, and shall determine the conditions under which they may be used and developed subject to national
interests.”

“Article 117. Environment and quality of life. [...] 2. With a view to guaranteeing the right to the environment
within the framework of sustainable development, the State shall adopt policies aimed at:

[...] d. guaranteeing the rational utilisation of natural resources and the safeguarding of their capacity to
regenerate, ecological stability and the rights of future generations; [...]”

35. Namibia

“Article 91. Functions. The functions of the Ombudsman shall be defined and prescribed by an Act of Parliament
and shall include the following:

[...] (c) the duty to investigate complaints concerning the over-utilization of living natural resources, the
irrational exploitation of non-renewable resources, the degradation and destruction of ecosystems and failure to
protect the beauty and character of Namibia; [...]”

“Article 95. Promotion of the Welfare of the People. The State shall actively promote and maintain the welfare
of the people by adopting, inter alia, policies aimed at the following:
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[...] (1) maintenance of ecosystems, essential ecological processes and biological diversity of Namibia and
utilization of living natural resources on a sustainable basis for the benefit of all Namibians, both present and
future; in particular, the Government shall provide measures against the dumping or recycling of foreign nuclear
and toxic waste on Namibian territory.”

“Article 100. Sovereign Ownership of Natural Resources. Land, water and natural resources below and above
the surface of the land and in the continental shelf and within the territorial waters and the exclusive economic
zone of Namibia shall belong to the State if they are not otherwise lawfully owned.”

36. Niger

“Article 12. Each one has the right to life, to health, to physical and moral integrity, to a healthy and sufficient
food supply [alimentation], to potable water, to education and instruction in the conditions specified by the law.

The State assures to each one the satisfaction of the essential needs and services as well as a full development
[épanouissement]. [...]”

“Article 36. The State and the other public collectivities see to the fight against desertification.”
“Article 99. The law establishes the rules concerning:

[...] eresearch, the exploration and the exploitation of the oil and gas resources, [and] the mineral resources,
[both] natural and [of] energy; [...]”

“Article 100. The Law determines the fundamental principles:
[...] of the protection of the environment and of the conservation of the natural resources;
[...] sof the Water and Food Security Code; [...]”

“Article 142. The President of the Republic is not responsible for the acts accomplished in the exercise of his
functions except in the case of high treason. He is judged by the High Court of Justice.

There is high treason when the President of the Republic violates his oath, refuses to obey [obtempérer] an order
of the Constitutional Court, is recognized author, co-author or accomplice of graves and characterized violations
of human rights, of fraudulent cession of a part of the national territory, of compromising the national interests
in the matters of administration of the natural resources and the subsoil and of the introduction of toxic wastes
inside the national territory. [...]”

“Article 148. The natural resources and the subsoil are the property of the Nigerien people.
The law determines the conditions of their prospecting, their exploitation and their administration.
“Article 149. The State exercises its sovereignty over the natural resources and the subsoil.

The exploitation and the administration of the natural resources and of the subsoil must be done with
transparency and taking into account the protection of the environment, [and] the cultural heritage as well as
the preservation of the interests of present and future generations.”
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“Article 150. The contracts for prospecting and exploitation the natural resources and the subsoil as well as the
revenues paid [versés] to the State, disaggregated, company by company, are completely [intégralement]
published in the Journal Officiel of the Republic of Niger.”

“Article 152. The receipts realized on the natural resources and on the subsoil are divided between the budget
of the State and the budgets of the territorial collectivities according to the law.”

“Article 172. The Republic of Niger may conclude with any African State agreements of association or of
community involving [emportant] partial or total abandonment of sovereignty in order to achieve African Unity.

The Republic of Niger may conclude agreements of cooperation and of association with other States on the basis
of reciprocal rights and advantages.

It accepts[,] to create with these States, intergovernmental organs [organismes] of common administration, of
coordination and of free cooperation.

These organs may have as [their] objective, notably:

[...] oto enhance [la mise en valeur] natural resources; [...]”

37. Nigeria

“17. [...] 2. In furtherance of the social order-

[...] d. exploitation of human or natural resources in any form whatsoever for reasons, other than the good of the
community, shall be prevented; [...]”

“20. The State shall protect and improve the environment and safeguard the water, air and land, forest and wild
life of Nigeria.”

“44. [...] 2. Nothing in subsection (1) of this section shall be construed as affecting any general law -

[...] m. subject to prompt payment of compensation for damage to buildings, economic trees or crops, providing
for any authority or person to enter, survey or dig any land, or to lay, install or erect poles, cables, wires, pipes, or
other conductors or structures on any land, in order to provide or maintain the supply or distribution of energy,
fuel, water, sewage, telecommunication services or other public facilities or public utilities.

3. Notwithstanding the foregoing provisions of this section, the entire property in and control of all minerals,
mineral oils and natural gas in under or upon any land in Nigeria or in, under or upon the territorial waters and
the Exclusive Economic Zone of Nigeria shall vest in the Government of the Federation and shall be managed in
such manner as may be prescribed by the National Assembly.”

“162.- [...] Provided that the principle of derivation shall be constantly reflected in any approved formula as being
not less than thirteen per cent of the revenue accruing to the Federation Account directly from any natural
resources. [...]”

“214. [...] 2. Subject to the provisions of this Constitution-
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[...] c. the National Assembly may make provisions for branches of the Nigeria Police Force forming part of the
armed forces of the Federation or for the protection of harbours, waterways, railways and air fields.”

“251. 1.Notwithstanding anything to the contrary contained in this Constitution and in addition to such other
jurisdiction as may be conferred upon it by an Act of the National Assembly, the Federal High Court shall have
and exercise jurisdiction to the exclusion of any other court in civil causes and matters-

[...] g. any admiralty jurisdiction, including shipping and navigation on the River Niger or River Benue and their
affluents and on such other inland waterway as may be designated by any enactment to be an international
waterway, all Federal ports, (including the constitution and powers of the ports authorities for Federal ports)
and carriage by sea; [...]”

“Schedule II. Legislative Powers
Part I. Exclusive Legislative List

29. Fishing and fisheries other than fishing and fisheries in rivers, lakes, waterways, ponds and other inland
waters within Nigeria. [...]

36. Maritime shipping and navigation, including
a. shipping and navigation on tidal waters;

b. shipping and navigation on the River Niger and its affluents and on any such other inland waterway as may be
designated by the National Assembly to be an international waterway or to be an inter-State waterway;

c. lighthouses, lightships, beacons and other provisions for the safety of shipping and navigation; [...]

64. Water from such sources as may be declared by the National Assembly to be sources affecting more than one
state.

Part II. Concurrent Legislative List Extent of Federal and State Legislative Powers - Extent of Federal and
State Legislative Powers

13. The National Assembly may make laws for the Federation or any part thereof with respect to-

[...] c. the regulation of the right of any person or authority to dam up or otherwise interfere with the flow of
water from sources in any part of the Federation; [...]”

“Schedule 1V. Functions of a local government council

[...] 2. The functions of a local government council shall include participation of such council in the Government
of a State as respects the following matters-

[...] b. the development of agriculture and natural resources, other than the exploitation of materials; [...]”
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38. Repiiblica Centroafricana

“Article 60. [..]The Government has the obligation to previously obtain the authorization of the National
Assembly before the signature of any contract relative to natural resources as well as financial conventions. It is
required to publish the said [ledit] contract within the eight (8) working days following its signature.”

“Article 91. The President of the Republic negotiates, signs, ratifies and revokes [dénonce] the international
treaties and agreements.

The ratification or the revocation may only intervene after the authorization of the Parliament, notably in that
which concerns the peace treaties, the defense treaties, the commercial treaties, the treaties concerning the
environment and the natural resources or agreements concerning international organization, those which
engage the finances of the State, those which modify the provisions of a legislative nature, those which concern
the status of persons and the rights of Man, [and] those which involve cession, exchange or addition of territory.

[

“Article 149. The High Authority assures the protection of the national patrimony and transparency in the
exploitation and the administration of natural resources.

It sees to the equitable redistribution of the profits generated by natural resources. [...]”

39. Replblica Democratica del Congo

“Article 9. The State exercises a permanent sovereignty notably over the soil, the subsoil, the waters and the
forests, over the air, river, lakes and maritime spaces of the Congo as well as over the Congolese territorial sea
and over the continental shelf.

The modalities of management and of concession of the domain of the State specified in the preceding paragraph
are determined by the law.”

“Article 48. The right to decent housing, the right of access to drinking water and to electric energy are
guaranteed. The law establishes the modalities of the exercise of these rights.”

“Article 55. The transportation, the importation, the storage, the spilling [or] the disposal in the internal waters
or maritime spaces under national jurisdiction, [or] the release into the airspace[,] of toxic, polluting or
radioactive waste or of any other dangerous product, of foreign origin [provenance] or not, constitutes a crime
punishable by the law.”

“Article 56. Any act, any agreement, any convention, any arrangement or any other act which has the
consequence of depriving the Nation [or] physical or moral persons of all or part of their means of existence
drawn from their natural resources or their wealth, is established, without prejudice to the international
provisions on economic crimes, as the crime of pillage punishable by the law.”

“Article 202. Without prejudice to the other provisions of this Constitution, the following matters are of the
exclusive competence of the Central Power:
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[...] 21. maritime and internal navigation, air routes, railways, the routes and other means of communication,
natural or artificial, which connect two or more Provinces or the territory of the Republic to a foreign territory
or which a national law has declared of national interest although they may be entirely situated on the territory
of a Province;

[...] 36. legislation concerning],] notably;

[...] f. economic legislation including the laws concerning mines, minerals and mineral oils, the industry, the
energy sources and the conservation of natural resources; [...]”

“Article 203. Without prejudice to the other provisions of this Constitution, the following matters are of the
concurrent competence of the Central Power and the Provinces:

[...] 16. land and mining rights, territorial management, the regime of waters and forests. [...] 18. protection of
the environment, of natural sites, of landscapes and of the conservation of sites; [...]”

“Article 204. Without prejudice to the other provisions of this Constitution, the following matters are of the
exclusive competence of the Provinces:

[...] 26. the exploitation of non-nuclear sources of enerqy and the production of water for the needs of the
Province; [...]”

40. Republica Unida de Tanzania

“Article 2. (1) The territory of the United Republic consists of the whole of the area of Mainland Tanzania and
the whole of the area of Tanzania Zanzibar, and includes the territorial waters. [...]”

“Article 27. (1) Every person has the duty to protect the natural resources of the United Republic, the property
of the state authority, all property collectively owned by the people, and also to respect another person’ property.

[.”

41. Rwanda

42. Santo Tomé y Principe

“Article 4. National territory. 1. The territory of the Democratic Republic of Sdo Tomé and Principe is comprised
of the Islands of Sdo Tomé and Principe, of the Islets of Rolas, Cabras, Bombom, Bone Jockey, Pedras Tinhosas and
other adjacent islets, by the territorial sea within a circle of twelve miles beginning at the baseline determined by
the law, by archipelagic waters situated within the interior of the baseline and the airspace that extends over the
combined territory as previously defined.
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2. The Sao Tomean State exercises its sovereignty over the entire national territory, the subsoil of the terrestrial
space, the soil and the subsoil of the maritime territory formed by the territorial sea and the archipelagic waters,
as well as the living and non-living natural resources which may be found in all the aforementioned spaces and
those existing in the adjacent waters overlying the coasts, outside the territorial sea, to the extent the law
determines and in conformity with International Law.”

43. Senegal

“Article 25-1. The natural resources belong to the people. They are used for the amelioration of the conditions of
life.

The exploitation and the management of the natural resources is made with transparency and in a fashion to
generate economic growth, to promote the wellbeing of the population in general and to be ecologically
sustainable.

The State and the territorial collectivities have the obligation to see to the preservation of the land patrimony.”

“Article 25-3. [...] Every citizen has the duty to preserve the natural resources and the environment of the country
and to work for sustainable development for the benefit of the present and future generations. [...]”

44. Seychelles

“2. 1.The territory of Seychelles shall consist of-

[...] b. the territorial waters and historic waters of Seychelles and the seabed and subsoil under lying those waters;

[.]

[...] 3. An Act shall declare the limit of the territorial waters and historic waters of Seychelles and may prescribe
the limit of the airspace referred to in clause (1)(c). [...]”

“26. [...] 2. The exercise of the right under clause (1) may be subject to such limitations as may be prescribed by
law and necessary in a democratic society-

[...] i for vesting in the Republic of the ownership of underground water or unextracted oil or minerals of any
kind or description. [...]”

45, Sierra Leona

“7. Economic objectives. (1) The State shall within the context of the ideals and objectives for which provisions
are made in this Constitution-
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(a) harness all the natural resources of the nation to promote national prosperity and an efficient, dynamic and
self-reliant economy; [...]”

“18. Protection of freedom of movement. [...] (3) Nothing contained in or done under authority of any law shall
be held to be inconsistent with or in contravention of this section to the extent that the law in question makes
provision-

(a) which is reasonably required in the interests of defence, public safety, public order, public morality, public
health or the conservation of the natural resources, such as mineral, marine, forest and other resources of Sierra
Leone, except in so far as that provision or, as the case may be, the thing done under the authority thereof is
shown not to be reasonably justifiable in a democratic society; or [...]”

“21. Protection from deprivation of property. [...] (2) Nothing in this section shall be construed as affecting
the making or operation of any law in so far as it provides for the taking of possession or acquisition of property-

[...] h. for so long only as such taking of possession may be necessary for the purposes of any examination,
investigation, trial, or inquiry, or, in the case of land, the carrying out thereon-

(i) of work of soil conservation or the conservation of other natural resources; or [...]”

“118. Loans. [...] (6) The provisions of subsections (1), (2), (3), (4) and (5) shall also apply to any agreement for
a loan entered into by the Government in respect of the natural resources of Sierra Leone, such as mineral, marine,
forest and such other resources.”

46. Somalia

“Article 7. The Territory of the Federal Republic of Somalia. (1) The sovereignty of the Federal Republic of
Somalia extends over all the territory of the Federal Republic of Somalia, which includes the land, territorial sea,
the islands, the subsoil, the air space, and the continental shelf, and any land and waters that join the Federal
Republic of Somalia in accordance with a law that shall be passed by the Federal Parliament. [...]”

“Article 25. Environment. [...] (2) Every person has the right to have a share of the natural resources of the
country, whilst being protected from excessive and damaging exploitation of these natural resources.”

“Article 27. Economic and Social Rights. (1) Every person has the right to clean potable water. [...]”

“Article 44. Natural Resources. The allocation of the natural resources of the Federal Republic of Somalia shall
be negotiated by, and agreed upon, by the Federal Government and the Federal Member States in accordance
with this Constitution.”

“Article 45. Environment. [...] (2) All people in the Federal Republic of Somalia have a duty to safeguard and
enhance the environment and participate in the development, execution, management, conservation and
protection of the natural resources and environment.

(3) The Federal Government and the governments of the Federal Member States affected by environmental
damage shall:
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(a) Take urgent measures to clean up hazardous waste dumped on the land or in the waters of the Federal
Republic of Somalia;

[...] (d) Take necessary measures to reverse desertification, deforestation and environmental degradation, and to
conserve the environment and prevent activities that damage the natural resources and the environment of the
nation. [...]”

“Article 52. Cooperative Relationships Between the Various Federal Member State Governments. (1) The
Federal Government and Federal Member State governments shall ensure that meetings between the Presidents
of the Federal Member States and high ranking officials be held regularly to discuss issues that affect their
territories, including:

(a) Water sources; [...]”

47. Sudafrica

“24. Everyone has the right-

[...] (b) to have the environment protected, for the benefit of present and future generations, through reasonable
legislative and other measures that-

[...] (iii) secure ecologically sustainable development and use of natural resources while promoting justifiable
economic and social development.”

“25. [...] (2) Property may be expropriated only in terms of law of general application-
[...] (4) For the purposes of this section-

(a) the public interest includes the nation’s commitment to land reform, and to reforms to bring about equitable
access to all South Africa’s natural resources; |[...]

[...] (8) No provision of this section may impede the state from taking legislative and other measures to achieve
land, water and related reform, in order to redress the results Chapter 2: Bill of Rights 11 of past racial
discrimination, provided that any departure from the provisions of this section is in accordance with the
provisions of section 36(1). [...]”

“27. (1) Everyone has the right to have access to-
[...] (b) sufficient food and water; and

[...] (2) The state must take reasonable legislative and other measures, within its available resources, to achieve
the progressive realisation of each of these rights. [...]”

“184. [...] (3) Each year, the South African Human Rights Commission must require relevant organs of state to
provide the Commission with information on the measures that they have taken towards the realisation of the
rights in the Bill of Rights concerning housing, health care, food, water, social security, education and the
environment. [...]”

“Schedule 4. Functional areas of concurrent national and provincial legislative competence
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[...] Part B
The following local government matters to the extent set out in section 155(6)(a) and (7): [...]
[...] » Stormwater management systems in built-up areas. [...]

[...] #«Water and sanitation services limited to potable water supply systems and domestic wastewater and sewage
disposal systems.”

48. Sudan

49. Sudan del Sur

“35. Guiding objectives and principles. [...] (2) This Constitution shall be interpreted and applied to advance
the individual dignity and address the particular needs of the people by dedicating public resources and focusing
attention on the provision of gainful employment for the people, and improving their lives by building roads,
schools, airports, community institutions, hospitals, providing clean water, food security, electric power and
telecommunication services to every part of the country.”

“37. Economic objectives. [...] (2) All levels of government shall: [...]

(b) protect and ensure the sustainable management and utilization of natural resources including land, water,
petroleum, minerals, fauna and flora for the benefit of the people; [...]”

“41. The Environment. [...] (3) Every person shall have the right to have the environment protected for the
benefit of present and future generations, through appropriate legislative action and other measures that:

[...] (c) secure ecologically sustainable development and use of natural resources while promoting rational
economic and social development so as to protect genetic stability and bio-diversity. [...]”

“46. Duties of the Citizen. [...] (2) Every citizen shall in particular:
[...] (h) protect the environment and conserve natural resources; [...]”

“152. Code of Conduct for the Armed Forces. There shall be a code of conduct for the national armed forces
that shall:

[...] (e) make clear that all members of armed forces shall not be involved in illicit activities that may affect the
environment and natural resources. [...]”

“165. Local Government. [...] (6) The objects of local government shall be to:

[...] (j) involve communities in decisions relating to the exploitation of natural resources in their areas and
promote a safe and healthy environment. [...]”
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“170. Land tenure. [...] (4) Regardless of the classification of the land in question, rights over all subterranean
and other natural resources throughout South Sudan, including petroleum and gas resources and solid minerals,
shall belong to the National Government and shall be regulated by law. [...]”

“Schedule (A) - National Powers. The exclusive legislative and executive powers of the National Government
shall be as follows:

[...] 17. National Lands and National natural resources;

[...] 27. International and Inter-State Transport, including roads, airports, waterways, river ports and railways;
[...] 29. The management of the Nile Waters, trans-boundary waters, national rivers and lakes; [...]”

“Schedule (B) - Powers of States. The exclusive executive and legislative powers of a state shall be as follows:
[...] 7. State Land and state Natural Resources;

[...] 18. The development, conservation and management of state natural resources and state forestry resources;
[..]”

“Schedule (C) - Concurrent Powers. The National and state governments shall have legislative and executive
competencies on any of the matters listed below:

[...] 12. Electricity generation and water and waste management;
[...] 24. Water Resources other than interstate waters;

[...] 29. Natural resources and forestry; [...]”

50. Togo

“Article 84. The law establishes the rules concerning:

[...] sthe protection and the promotion of the environment and the conservation of the natural resources; [...]”

51. Tinez

“Article 12. [...] The state shall seek to exploit natural resources in the most efficient way.”

“Article 13. Natural resources belong to the people of Tunisia. The state exercises sovereignty over them in the
name of the people. Investment contracts related to these resources shall be presented to the competent
committee in the Assembly of the Representatives of the People. The agreements concluded shall be submitted to
the Assembly for approval.”

“Article 44. The right to water shall be guaranteed.

The conservation and rational use of water is a duty of the state and of society.”

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 34


https://www.constituteproject.org/constitution/Togo_2007
https://www.lse.ac.uk/GranthamInstitute/wp-content/uploads/laws/4808.pdf

“Article 136. [...] A portion of revenues coming from the exploitation of natural resources may be allocated to
the promotion of regional development throughout the national territory.”

52. Uganda

“National objectives and directive principles of State policy

[...] XIIL. Protection of natural resources. The State shall protect important natural resources, including land,
water, wetlands, minerals, oil fauna and flora on behalf of the people of Uganda.

XIV. General social and economic objectives. The State shall endeavour to fulfil the fundamental rights of all
Ugandans to social justice and economic development and shall, in particular, ensure that-

[...] b. all Ugandans enjoy rights and opportunities and access to education, health services, clean and safe water,
work, decent shelter, adequate clothing, food security and pension and retirement benefits.”

[...] XXI. Clean and safe water. The State shall take all practical measures to promote a good water management
system at all levels.

[...] XXVII. The Environment. i. The State shall promote sustainable development and public awareness of the
need to manage land, air, water resources in a balanced and sustainable manner for the present and future
generations.

ii. The utilization of the natural resources of Uganda shall be managed in such a way as to meet the development
and environmental needs of present and future generations of Ugandans; and in particular, the State shall take
all possible measures to prevent or minimise damage and destruction to land, air and water resources resulting
from pollution or other causes.

[...] iv. The State, including local governments, shall
a. create and develop parks, reserves and recreation areas and ensure the conservation of natural resources;
b. promote the rational use of natural resources so as to safeguard and protect the bio-diversity of Uganda.”

“237. Land ownership. 1. Land in Uganda belongs to the citizens of Uganda and shall vest in them in accordance
with the land tenure systems provided for in this Constitution.

2. Notwithstanding clause (1) of this article

[...] b. the Government or a local government as determined by Parliament by law, shall hold in trust for the people
and protect, natural lakes, rivers, wetlands, forest reserves, game reserves, national parks and any land to be
reserved for ecological and touristic purposes for the common good of all citizens; [...]”

“Fifth schedule: regional governments (article 178). [...] 9. Functions and services of regional governments.
The functions and services for which a regional government is responsible are as follows

[...] i. water;

Jj. sanitation; [...]”
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“Sixth schedule: functions and services for which government is responsible (article 189). [...] 7. Land,
mines, mineral and water resources and the environment. [...]”

53. Zambia

“Article 16. Protection from Deprivation of Property. [...] 2. Nothing contained in or done under the authority
of any law shall be held to be inconsistent with or in contravention of clause (1) to the extent that it is shown that
such law provides for the taking possession or acquisition of any property or interest therein or right thereover-

[...] t. for so long as may be necessary for the purpose of any examination, investigation, trial or inquiry or, in the
case of the land, the carrying out thereon-

i. of work for the purpose of the conservation of natural resources or any description; [...]”
“Article 43. Responsabilities of citizen. (1) A citizen shall-
[...] (c) protect and conserve the environment and utilise natural resources in a sustainable manner; [...]”

“Article 168. Participation of chiefs in public affairs. [...] 3. The role of a chief in the management, control and
sharing of natural and other resources in the Chiefdom shall be prescribed.”

“Article 255. Principles of environmental and natural resources management and development. The
management and development of Zambia’s environment and natural resources shall be governed by the following
principles:

(a) natural resources have an environmental, economic, social and cultural value and this shall be reflected in
their use;

[...] (f) benefits accruing from the exploitation and utilisation of the environment and natural resources shall be
shared equitably amongst the people of Zambia;

[...] (i) unfair trade practices in the production, processing, distribution and marketing of natural resources shall
be eliminated;

(j) origin, quality, methods of production, harvesting and processing of natural resources shall be regulated; [...]”

“Article 256. Protection of environment and natural resources. A person has a duty to co-operate with State
organs, State institutions and other persons to-

[...] (b) ensure ecologically sustainable development and use of natural resources; [...]”
“Article 257. Utilization of natural resources and management of the environment.-
The State shall, in the utilisation of natural resources and management of the environment-
(a) protect genetic resources and biological diversity;

(b) implement mechanisms that minimize waste;

(c) promote appropriate environment management systems and tools;
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(d) encourage public participation;

(e) protect and enhance the intellectual property in, and indigenous knowledge of, biodiversity and genetic
resources of local communities;

(f) ensure that the environmental standards enforced in Zambia are of essential benefit to citizens; and
(g) establish and implement mechanisms that address climate change.”

“Annex. Functions of national, provincial and local levels of devolved government (article 147(2)).
A. Exclusive national functions

Land, mines, minerals and natural resources

Water resources management

B. Concurrent national and provincial functions

[...] Nature conservation

C. Local Authorities exclusive functions

Storm water management systems in built-up areas

Water and sanitation services limited to potable water supply systems and domestic waste-water and sewage
disposal systems”

54. Zimbabwe

“72. Rights to agricultural land. [...](2) Where agricultural land, or any right or interest in such land, is required
for a public purpose, including-

[...] (b) land reorganisation, forestry, environmental conservation or the utilisation of wild life or other natural
resources; [...]”

“73 Environmental rights. (1) Every person has the right-

[...] (b) to have the environment protected for the benefit of present and future generations, through reasonable
legislative and other measures that-

[...] (iii) secure ecologically sustainable development and use of natural resources while promoting economic
and social development.

(2) The State must take reasonable legislative and other measures, within the limits of the resources available to
it, to achieve the progressive realisation of the rights set out in this section.”

“77 Right to food and water. Every person has the right to-

(a) safe, clean and potable water; and
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(b) sufficient food;

and the State must take reasonable legislative and other measures, within the limits of the resources available to
it, to achieve the progressive realisation of this right.”

“270 Functions of provincial and metropolitan councils. (1) A provincial or metropolitan council is
responsible for the social and economic development of its province, including-

[...] (c) planning and implementing measures for the conservation, improvement and management of natural
resources in its province;

(e) monitoring and evaluating the use of resources in its province; [...]”

“289 Principles guiding policy on agricultural land. In order to redress the unjust and unfair pattern of land
ownership that was brought about by colonialism, and to bring about land reform and the equitable access by all
Zimbabweans to the country's natural resources, policies regarding agricultural land must be guided by the
following principles- [...]”

“301 Allocation of revenues between provincial and local tiers of government. [...] (2) The Act referred to
in subsection (1) must take into account, amongst other factors-

[...] (d) the need to provide basic services, including educational and health facilities, water, roads, social
amenities and electricity to marginalised areas; [...]”
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El agua en las i
Constituciones de América

En el marco del proceso constitucional que
actualmente se desarrolla en Chile, presentamos, en
ésta y en proximas ediciones, un especial sobre “Agua
y Constitucién”, en que identificaremos coémo el tema
del agua se recoge en las Constituciones del mundo.

En este nimero comenzamos por el continente
americano, revisando la situacién de los 35 paises
que lo integran. Para visualizar de un modo mas
comprensivo e integral la materia que nos convoca,
nos focalizaremos en tres grandes ambitos: agua
propiamente tal, saneamiento y referencias explicitas
y generales a los recursos naturales, de modo de
detectar las principales disposiciones que, a su
respecto, tienen los textos constituciones vigentes en
América. Se excluyen de esta enunciacién las
menciones y regulaciones relativas al medio
ambiente, por exceder la extensién y el caracter mas
acotado y particular de este documento.

Se han utilizado las versiones oficiales y algunas
traducciones de las respectivas Cartas
Fundamentales, incluyéndose un hipervinculo en
cada caso.
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l. Presentacion esquematica de la regulacion del agua en las Constituciones de
América

La siguiente tabla muestra los aspectos mdas relevantes detectados en el andlisis de la regulacién
constitucional del agua en América. Para facilitar la sistematizaciéon de las disposiciones que luego se
transcriben literalmente, hemos categorizado nuestros hallazgos, distinguiendo los paises cuyas
Constituciones:

i) no tienen ninguna referencia especifica al agua;

ii) incluyen el agua, normalmente de modo implicito, en preceptos mas genéricos sobre recursos
naturales;

iii) precisan la naturaleza juridica del agua;
iv) aluden al caracter o funcidn territorial del agua (integrante del territorio del Estado);

v) contienen mandatos o prescripciones sobre el uso racional, sostenible, sustentable, equitativo o
equilibrado del agua;

vi) reconocen explicitamente el acceso al agua para uso personal y doméstico y/o saneamiento
como derechos humanos;

vii) consagran la propiedad privada sobre los derechos de aprovechamiento de aguas; y,

viii) otras alusiones relacionadas.
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Pais Sin Preceptos Naturaleza Caracter o Uso racional, Reconocimiento Propiedad Otros
menciones genéricos juridica del funcion sostenible, explicito de privada sobre
especificas sobre agua territorial sustentable, derechos derechos de

al agua recursos del agua equitativo o humanos al agua | aprovechamiento
naturales equilibrado y/o saneamiento de aguas
del agua
Antigua y
Barbuda
Argentina -
Bahamas
Barbados
Belice
Bolivi
Brasil
Canada
Chil
-
Colombia
C Ri
e
Cuba
Dominica
Ecuad
El Salvador
Estados
Unidos
Granada

]

Fuente: elaboracién propia, en base a la Constitucién de cada pais.
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Cristébal y
Nieves

San Vicente
y las
Granadinas

Santa Lucia

NI

Surinam

Pais Sin Preceptos Naturaleza Caracter o Uso racional, Reconocimiento Propiedad Otros
menciones genéricos juridica del funcion sostenible, explicito de privada sobre
especificas sobre agua territorial sustentable, derechos derechos de
al agua recursos del agua equitativo o humanos al agua | aprovechamiento
naturales equilibrado y/o de aguas
del agua saneamiento

Guatemal

o
Guyana -
Haiti
Hond
Jamaica
Méxi
Ni

icaragua
P p

-
P

araguay
Perd
Reptblica
Dominicana
S

i

Trinidad y
Tobago

Uruguay

Venezuela

K]

Fuente: elaboracion propia, en base a la Constitucién de cada pafs.
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Il. Tratamiento del agua, saneamiento y recursos naturales (en general) en las
Constituciones de América

1. Antigua y Barbuda

“Protection from deprivation of property
9.-

[...] 4. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (1) of this section -

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property, interest or right -

[...] vii. for so long as may be necessary for the purposes of any examination, investigation, trial or enquiry or, in
the case of land, for the purposes of the carrying out thereon of work of soil conservation or the conservation of
other natural resources or work relation to agricultural development or improvement (being work relating to
such development or improvement that the owner or occupier of the land has been required, and has without
reasonable excuse refused or failed, to carry out), and except so far as the provision or, as the case may be, the
thing done under the authority thereof is shown not to be reasonably justifiable in a democratic society; [...]”

2. Argentina

“Articulo 41.- [...] Las autoridades proveerdn a la proteccion de este derecho [ambiente sano, apto para el
desarrollo humano y para que las actividades productivas satisfagan las necesidades presentes sin
comprometer las de las generaciones futuras], a la utilizacién racional de los recursos naturales, a la
preservacién del patrimonio natural cultural y de la diversidad biolégica, y a la informacién y educacion
ambientales. [...]”

“Articulo 75.- Corresponde al Congreso:

[...] 17. Reconocer la preexistencia étnica y cultural de los pueblos indigenas argentinos. Garantizar el respeto a
su identidad y el derecho a una educacion bilingiie e intercultural; reconocer la personeria Juridica de sus
comunidades, y la posesién y propiedad comunitarias de las tierras que tradicionalmente ocupan; y regular la
entrega de otras aptas y suficientes para el desarrollo humano; ninguna de ellas serd enajenable, transmisible
ni susceptible de gravdmenes o embargos. Asegurar su participacion en la gestién referida a sus recursos
naturales y a los demds intereses que los afecten. Las provincias pueden ejercer concurrentemente estas
atribuciones. [...]”

“Articulo 124.- [...] Corresponde a las provincias el dominio originario de los recursos naturales existentes en
su territorio.”
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“Articulo 125.- Las provincias pueden celebrar tratados parciales para fines de administracion de justicia, de
intereses economicos y trabajos de utilidad comin, con conocimiento del Congreso Federal; y promover su
industria, la inmigracion, la construccion de ferrocarriles y canales navegables, la colonizacion de tierras de
propiedad provincial, la introduccién y establecimiento de nuevas industrias, la importacion de capitales
extranjeros y la exploracion de sus rios, por leyes protectoras de estos fines, y con sus recursos propios. [...]”

3. Bahamas

“Protection from deprivation of property
27.-

[...] (2) Nothing in this Article shall be construed as affecting the making or operation of any law so far as it
provides for the taking of possession or acquisition of property-

[...] (i) for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, the carrying out thereon-

(i) of work or reclamation, drainage, soil conservation or the conservation of other natural resources; [...]

[...] (3) Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of this Article to the extent that the law in question makes provision for the orderly marketing or
production or growth or extraction of any agricultural or fish product or mineral or water or any article or
thing prepared for market or manufactured therefor of for the reasonable restriction of the use of any property
in the interest of safeguarding the interests of others or the protection of tenants, licensees or others having
rights in or over such property. [...]”

4. Barbados

“16.

[...] 2. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of this section-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property-
[...] vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry

or, in the case of land, for the purposes of the carrying out thereon of work of soil conservation or the
conservation of other natural resources or work relating to agricultural development or improvement; [...]”
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5. Belice

“17. PROTECTION FROM DEPRIVATION OF PROPERTY

[...] 2. Nothing in this section shall invalidate any law by reason only that it provides for the taking possession of
any property or the acquisition of any interest in or right over property-

[...] m. for so long only as may be necessary for the purpose of an examination, investigation, trial or enquiry or,
in the case of land, the carrying out on the land-

i. of work of soil conservation or the conservation of other natural resources; or [...]”

“143. INTERPRETATION

For the purposes of this Part:

“public utilities” means the provision of electricity services, telecommunication services and water services;
“public utility provider” means-

[...] c. Belize Water Services Limited, a company incorporated under the Companies Act, or its successors by
whatever name called; [...]”

6. Bolivia

“Articulo 9. Son fines y funciones esenciales del Estado, ademds de los que establece la Constitucién y la ley:

[...] 6. Promover y garantizar el aprovechamiento responsable y planificado de los recursos naturales, e
impulsar su industrializacién, a través del desarrollo y del fortalecimiento de la base productiva en sus
diferentes dimensiones y niveles, asi como la conservacién del medio ambiente, para el bienestar de las
generaciones actuales y futuras.”

“Articulo 16.
1. Toda persona tiene derecho al agua y a la alimentacion. [...]”
“Articulo 20.

I. Toda persona tiene derecho al acceso universal y equitativo a los servicios bdsicos de agua potable,
alcantarillado, electricidad, gas domiciliario, postal y telecomunicaciones.

I1. Es responsabilidad del Estado, en todos sus niveles de gobierno, la provision de los servicios bdsicos a través
de entidades ptblicas, mixtas, cooperativas o comunitarias. En los casos de electricidad, gas domiciliario y
telecomunicaciones se podrd prestar el servicio mediante contratos con la empresa privada. La provision de
servicios debe responder a los criterios de universalidad, responsabilidad, accesibilidad, continuidad, calidad,
eficiencia, eficacia, tarifas equitativas y cobertura necesaria; con participacion y control social.
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Il El acceso al agua y alcantarillado constituyen derechos humanos, no son objeto de concesion ni
privatizacion y estdn sujetos a régimen de licencias y registros, conforme a ley.”

“Articulo 30.

[...] II. En el marco de la unidad del Estado y de acuerdo con esta Constitucién las naciones y pueblos indigena
originario campesinos gozan de los siguientes derechos:

[...] 15. A ser consultados mediante procedimientos apropiados, y en particular a través de sus instituciones,
cada vez que se prevean medidas legislativas o administrativas susceptibles de afectarles. En este marco, se
respetard y garantizard el derecho a la consulta previa obligatoria, realizada por el Estado, de buena fe y
concertada, respecto a la explotacién de los recursos naturales no renovables en el territorio que habitan.

16. A la participacién en los beneficios de la explotacion de los recursos naturales en sus territorios.

17. A la gestién territorial indigena auténoma, y al uso y aprovechamiento exclusivo de los recursos naturales
renovables existentes en su territorio sin perjuicio de los derechos legitimamente adquiridos por terceros. [...]”

“Articulo 108. Son deberes de las bolivianas y los bolivianos:

[...] 15. Proteger y defender los recursos naturales y contribuir a su uso sustentable, para preservar los derechos
de las futuras generaciones. [...]”

“Articulo 124.

L. Comete delito de traicion a la patria la boliviana o el boliviano que incurra en los siguientes hechos:
[...] 2. Que viole el régimen constitucional de recursos naturales. [...]”

“Articulo 158.

L. Son atribuciones de la Asamblea Legislativa Plurinacional, ademds de las que determina esta Constitucion y
la ley:

[...] 12. Aprobar los contratos de interés ptblico referidos a recursos naturales y dreas estratégicas, firmados
por el Organo Ejecutivo. [...]”

“Articulo 189. Son atribuciones del Tribunal Agroambiental, ademds de las sefialadas por la ley:

1. Resolver los recursos de casacion y nulidad en las acciones reales agrarias, forestales, ambientales, de aguas,
derechos de uso y aprovechamiento de los recursos naturales renovables, hidricos, forestales y de la
biodiversidad; demandas sobre actos que atenten contra la fauna, la flora, el agua y el medio ambiente; y
demandas sobre prdcticas que pongan en peligro el sistema ecoldgico y la conservacion de especies o animales.

[...] 3. Conocer y resolver en tnica instancia los procesos contencioso administrativos que resulten de los
contratos, negociaciones, autorizaciones, otorgacién, distribucién y redistribucion de derechos de
aprovechamiento de los recursos naturales renovables, y de los demds actos y resoluciones administrativas. [...]”

“Articulo 262.

L. Constituye zona de seguridad fronteriza los cincuenta kilometros a partir de la linea de frontera. Ninguna
persona extranjera, individualmente o en sociedad, podrd adquirir propiedad en este espacio, directa o
indirectamente, ni poseer por ningiin titulo aguas, suelo ni subsuelo; excepto en el caso de necesidad estatal
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declarada por ley expresa aprobada por dos tercios de la Asamblea Legislativa Plurinacional. La propiedad o la
posesion afectadas en caso de incumplimiento de esta prohibicion pasardn a beneficio del Estado, sin ninguna
indemnizacion. [...]”

“Articulo 264.

[...] Il Es deber del Estado ejecutar politicas de preservacién y control de los recursos naturales en las dreas
fronterizas. [...]”

“Articulo 298.
[...] II. Son competencias exclusivas del nivel central del Estado:

4. Recursos naturales estratégicos, que comprenden minerales, espectro electromagnético, recursos genéticos y
biogenéticos y las fuentes de agua.

5. Régimen general de recursos hidricos y sus servicios.
[...] 20. Reservas fiscales respecto a recursos naturales. [...]”
“Articulo 299.

[...] Il Las siguientes competencias se ejercerdn de forma concurrente por el nivel central del Estado y las
entidades territoriales auténomas:

[...] 7. Promocion y administracion de proyectos hidrdulicos y energéticos.

9. Proyectos de agua potable y tratamiento de residuos sélidos.

10. Proyectos de riego.

11. Proteccion de cuencas. [...]”

“Articulo 302.

L. Son competencias exclusivas de los gobiernos municipales auténomos, en su jurisdiccion:

[...] 5. Preservar, conservar y contribuir a la proteccion del medio ambiente y recursos naturales, fauna silvestre
y animales domésticos. [...]”

“Articulo 304.
L Las autonomias indigena originario campesinas podrdn ejercer las siguientes competencias exclusivas:
[...] 3. Gestién y administracion de los recursos naturales renovables, de acuerdo a la Constitucion. [...]”

[...] lII. Las autonomias indigena originario campesinas podrdn ejercer las siguientes competencias
concurrentes:

[...] 3. Conservacién de recursos forestales, biodiversidad y medio ambiente.

4. Sistemas de riego, recursos hidricos, fuentes de agua y energia, en el marco de la politica del Estado, al
interior de su jurisdiccion.

5. Construccion de sistemas de microriego. [...]”
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“Articulo 309. La forma de organizacién econémica estatal comprende a las empresas y otras entidades
economicas de propiedad estatal, que cumplirdn los siguientes objetivos:

1. Administrar a nombre del pueblo boliviano los derechos propietarios de los recursos naturales y ejercer el
control estratégico de las cadenas productivas y los procesos de industrializacion de dichos recursos.

2. Administrar los servicios bdsicos de agua potable y alcantarillado directamente o por medio de empresas
publicas, comunitarias, cooperativas o mixtas. [...]”

“Articulo 311.
[...] II. La economia plural comprende los siguientes aspectos:

[...] 2. Los recursos naturales son de propiedad del pueblo boliviano y serdn administrados por el Estado. Se
respetard y garantizard la propiedad individual y colectiva sobre la tierra. La agricultura, la ganaderia, ast
como las actividades de caza y pesca que no involucren especies animales protegidas, son actividades que se
rigen por lo establecido en la cuarta parte de esta Constitucion referida a la estructura y organizacién
econdmica del Estado.

3. La industrializacién de los recursos naturales para superar la dependencia de la exportacion de materias
primas y lograr una economia de base productiva, en el marco del desarrollo sostenible, en armonia con la
naturaleza. [...]”

“Articulo 313. Para eliminar la pobreza y la exclusion social y econémica, para el logro del vivir bien en sus
muiltiples dimensiones, la organizacion economica boliviana establece los siguientes propdsitos:

[...] 5. El desarrollo productivo industrializador de los recursos naturales. [...]”
“Articulo 316. La funcién del Estado en la economia consiste en:

[...] 6. Promover prioritariamente la industrializacién de los recursos naturales renovables y no renovables, en
el marco del respeto y proteccion del medio ambiente, para garantizar la generacién de empleo y de insumos
econémicos y sociales para la poblacion. [...]”

“Articulo 319.

I La industrializacién de los recursos naturales serd prioridad en las politicas econémicas, en el marco del
respeto y proteccion del medio ambiente y de los derechos de las naciones y pueblos indigena originario
campesinos y sus territorios. La articulacion de la explotaciéon de los recursos naturales con el aparato
productivo interno serd prioritaria en las politicas econémicas del Estado.

II. En la comercializacién de los recursos naturales y energéticos estratégicos, el Estado considerard, para la
definicién del precio de su comercializacién, los impuestos, regalias y participaciones correspondientes que
deban pagarse a la hacienda publica.”

“Articulo 341.
Son recursos departamentales:
[...] 3. Impuestos, tasas, contribuciones especiales y patentes departamentales sobre los recursos naturales. [...]”

“Articulo 342. Es deber del Estado y de la poblacién conservar, proteger y aprovechar de manera sustentable
los recursos naturales y la biodiversidad, asi como mantener el equilibrio del medio ambiente.”
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“Articulo 345. Las politicas de gestion ambiental se basardn en:

[...] 2. La aplicacion de los sistemas de evaluacion de impacto ambiental y el control de calidad ambiental, sin
excepcién y de manera transversal a toda actividad de produccion de bienes y servicios que use, transforme o
afecte a los recursos naturales y al medio ambiente. [...]”

“Articulo 346. El patrimonio natural es de interés publico y de cardcter estratégico para el desarrollo
sustentable del pais. Su conservacion y aprovechamiento para beneficio de la poblacién serd responsabilidad y
atribucién exclusiva del Estado, y no comprometerd la soberania sobre los recursos naturales. La ley
establecerd los principios y disposiciones para su gestion.”

“Articulo 348.

I. Son recursos naturales los minerales en todos sus estados, los hidrocarburos, el agua, el aire, el suelo y el
subsuelo, los bosques, la biodiversidad, el espectro electromagnético y todos aquellos elementos y fuerzas fisicas
susceptibles de aprovechamiento.

I1. Los recursos naturales son de cardcter estratégico y de interés publico para el desarrollo del pais.”
“Articulo 349.

L. Los recursos naturales son de propiedad y dominio directo, indivisible e imprescriptible del pueblo boliviano, y
corresponderd al Estado su administracion en funcion del interés colectivo.

1. El Estado reconocerd, respetard y otorgard derechos propietarios individuales y colectivos sobre la tierra, asi
como derechos de uso y aprovechamiento sobre otros recursos naturales. [...]”

“Articulo 351.

L El Estado, asumird el control y la direccidon sobre la exploracion, explotacién, industrializacién, transporte y
comercializacién de los recursos naturales estratégicos a través de entidades ptblicas, cooperativas o
comunitarias, las que podrdn a su vez contratar a empresas privadas y constituir empresas mixtas.

II. El Estado podrd suscribir contratos de asociacién con personas juridicas, bolivianas o extranjeras, para el
aprovechamiento de los recursos naturales. Debiendo asegurarse la reinversion de las utilidades econdmicas en
el pais.

I11. La gestion y administracion de los recursos naturales se realizard garantizando el control y la participacion
social en el disefio de las politicas sectoriales. En la gestion y administracion podrdn establecerse entidades
mixtas, con representacion estatal y de la sociedad, y se precautelard el bienestar colectivo.

IV. Las empresas privadas, bolivianas o extranjeras, pagardn impuestos y regalias cuando intervengan en la
explotacién de los recursos naturales, y los cobros a que den lugar no serdn reembolsables. Las regalias por el
aprovechamiento de los recursos naturales son un derecho y una compensacién por su explotacion, y se
regulardn por la Constitucién y la ley.”

“Articulo 352. La explotacion de recursos naturales en determinado territorio estard sujeta a un proceso de
consulta a la poblacién afectada, convocada por el Estado, que serd libre, previa e informada. Se garantiza la
participacién ciudadana en el proceso de gestion ambiental y se promoverd la conservacion de los ecosistemas,
de acuerdo con la Constitucién y la ley. En las naciones y pueblos indigena originario campesinos, la consulta
tendrd lugar respetando sus normas y procedimientos propios.”
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“Articulo 353. El pueblo boliviano tendrd acceso equitativo a los beneficios provenientes del aprovechamiento
de todos los recursos naturales. Se asignard una participacién prioritaria a los territorios donde se encuentren
estos recursos, y a las naciones y pueblos indigena originario campesinos.”

“Articulo 354. El Estado desarrollard y promoverd la investigacion relativa al manejo, conservacion y
aprovechamiento de los recursos naturales y la biodiversidad.”

“Articulo 355.
L La industrializacién y comercializacion de los recursos naturales serd prioridad del Estado.

1. Las utilidades obtenidas por la explotacion e industrializacién de los recursos naturales serdn distribuidas y
reinvertidas para promover la diversificacion econdomica en los diferentes niveles territoriales del Estado. La
distribucién porcentual de los beneficios serd sancionada por la ley.

1Il. Los procesos de industrializacién se realizardn con preferencia en el lugar de origen de la produccién y
creardn condiciones que favorezcan la competitividad en el mercado interno e internacional.”

“Articulo 356. Las actividades de exploraciéon, explotacion, refinacion, industrializacion, transporte y
comercializacion de los recursos naturales no renovables tendrdn el cardcter de necesidad estatal y utilidad
publica.”

“Articulo 357. Por ser propiedad social del pueblo boliviano, ninguna persona ni empresa extranjera, ni
ninguna persona o empresa privada boliviana podrd inscribir la propiedad de los recursos naturales bolivianos
en mercados de valores, ni los podrd utilizar como medios para operaciones financieras de titularizacién o
seguridad. La anotacidn y registro de reservas es una atribucion exclusiva del Estado.”

“Articulo 358. Los derechos de uso y aprovechamiento sobre los recursos naturales deberdn sujetarse a lo
establecido en la Constitucién y la ley. Estos derechos estardn sujetos a control periddico del cumplimiento de
las regulaciones técnicas, econémicas y ambientales. El incumplimiento de la ley dard lugar a la reversién o
anulacidén de los derechos de uso o aprovechamiento.”

“Articulo 373.

I El agua constituye un derecho fundamentalisimo para la vida, en el marco de la soberania del pueblo. El
Estado promoverd el uso y acceso al agua sobre la base de principios de solidaridad, complementariedad,
reciprocidad, equidad, diversidad y sustentabilidad.

I. Los recursos hidricos en todos sus estados, superficiales y subterrdneos, constituyen recursos finitos,
vulnerables, estratégicos y cumplen una funcién social, cultural y ambiental. Estos recursos no podrdn ser
objeto de apropiaciones privadas y tanto ellos como sus servicios no serdn concesionados y estdn sujetos a un
régimen de licencias, registros y autorizaciones conforme a ley.”

“Articulo 374.

L. El Estado protegerd y garantizard el uso prioritario del agua para la vida. Es deber del Estado gestionar,
regular, proteger y planificar el uso adecuado y sustentable de los recursos hidricos, con participacién social,
garantizando el acceso al agua a todos sus habitantes. La ley establecerd las condiciones y limitaciones de todos
los usos.
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II. El Estado reconocerd, respetard y protegerd los usos y costumbres de las comunidades, de sus autoridades
locales y de las organizaciones indigena originaria campesinas sobre el derecho, el manejo y la gestion
sustentable del agua.

IIl. Las aguas fosiles, glaciales, humedales, subterrdneas, minerales, medicinales y otras son prioritarias para el
Estado, que deberd garantizar su conservacion, proteccién, preservacién, restauracion, uso sustentable y
gestion integral; son inalienables, inembargables e imprescriptibles.”

“Articulo 375.

L. Es deber del Estado desarrollar planes de uso, conservacion, manejo y aprovechamiento sustentable de las
cuencas hidrogrdficas.

II. El Estado regulard el manejo y gestion sustentable de los recursos hidricos y de las cuencas para riego,
seguridad alimentaria y servicios bdsicos, respetando los usos y costumbres de las comunidades.

I11. Es deber del Estado realizar los estudios para la identificacion de aguas fosiles y su consiguiente proteccion,
manejo y aprovechamiento sustentable.”

“Articulo 376. Los recursos hidricos de los rios, lagos y lagunas que conforman las cuencas hidrogrdficas, por
su potencialidad, por la variedad de recursos naturales que contienen y por ser parte fundamental de los
ecosistemas, se consideran recursos estratégicos para el desarrollo y la soberania boliviana. El Estado evitard
acciones en las nacientes y zonas intermedias de los rios que ocasionen dafios a los ecosistemas o disminuyan
los caudales, preservard el estado natural y velard por el desarrollo y bienestar de la poblacién.”

“Articulo 377.

I Todo tratado internacional que suscriba el Estado sobre los recursos hidricos garantizard la soberania del
pais y priorizard el interés del Estado.

II. El Estado resguardard de forma permanente las aguas fronterizas y transfronterizas, para la conservacion
de la riqueza hidrica que contribuird a la integracion de los pueblos.”

“Articulo 380.

L Los recursos naturales renovables se aprovechardn de manera sustentable, respetando las caracteristicas y el
valor natural de cada ecosistema. [...]”

“Articulo 382. Es facultad y deber del Estado la defensa, recuperacion, proteccion y repatriacion del material
biolégico proveniente de los recursos naturales, de los conocimientos ancestrales y otros que se originen en el
territorio.”

“Articulo 389.

[...] 1. La ley determinard las servidumbres ecoldgicas y la zonificacion de los usos internos, con el fin de
garantizar a largo plazo la conservacion de los suelos y cuerpos de agua. [...]”

“Articulo 390.

I La cuenca amazdnica boliviana constituye un espacio estratégico de especial proteccién para el desarrollo
integral del pais por su elevada sensibilidad ambiental, biodiversidad existente, recursos hidricos y por las
ecoregiones. [...]”
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“Articulo 402. El Estado tiene la obligacién de:

1. Fomentar planes de asentamientos humanos para alcanzar una racional distribucion demogrdfica y un
mejor aprovechamiento de la tierra y los recursos naturales, otorgando a los nuevos asentados facilidades de
acceso a la educacion, salud, seguridad alimentaria y produccion, en el marco del Ordenamiento Territorial del
Estado y la conservacion del medio ambiente. [...]”

“Articulo 403.

L Se reconoce la integralidad del territorio indigena originario campesino, que incluye el derecho a la tierra, al
uso y aprovechamiento exclusivo de los recursos naturales renovables en las condiciones determinadas por la
ley; a la consulta previa e informada y a la participacién en los beneficios por la explotacion de los recursos
naturales no renovables que se encuentran en sus territorios; la facultad de aplicar sus normas propias,
administrados por sus estructuras de representacion y la definicion de su desarrollo de acuerdo a sus criterios
culturales y principios de convivencia armodnica con la naturaleza. Los territorios indigena originario
campesinos podrdn estar compuestos por comunidades.

IL. El territorio indigena originario campesino comprende dreas de produccién, dreas de aprovechamiento y
conservacion de los recursos naturales y espacios de reproduccion social, espiritual y cultural. La ley
establecerd el procedimiento para el reconocimiento de estos derechos.”

“Articulo 406.

L. El Estado garantizard el desarrollo rural integral sustentable por medio de politicas, planes, programas y
proyectos integrales de fomento a la produccién agropecuaria, artesanal, forestal y al turismo, con el objetivo
de obtener el mejor aprovechamiento, transformacion, industrializacién y comercializacién de los recursos
naturales renovables. [...]”

DISPOSICIONES TRANSITORIAS
“Octava.

L En el plazo de un aiio desde la eleccién del Organo Ejecutivo y del Organo Legislativo, las concesiones sobre
recursos naturales, electricidad, telecomunicaciones y servicios bdsicos deberdn adecuarse al nuevo
ordenamiento juridico. La migracién de las concesiones a un nuevo régimen juridico en ningtin caso supondrd
desconocimiento de derechos adquiridos. [...]”

7. Brasil

“Art. 20. Son bienes de la Union:

[...] 111 los lagos, los rios y cualesquiera corrientes de agua en terrenos de su dominio, o que bafien mds de un
Estado, sirvan de limites con otros paises, o se extiendan a territorio extranjero o provengan de él, asi como los
terrenos marginales y las playas fluviales;

1 Una version mas actualizada de este texto, en portugués, puede encontrarse en:
http://www.planalto.gov.br/ccivil_03/Constituicao/Constituicao.htm. No obstante, en dicha version se mantiene el contenido de los
articulos aca transcritos.
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[...] V los recursos naturales de la plataforma continental y de la zona econdmica exclusiva; [...]”
“Art. 21. Compete a la Unidn:
[...] XII explotar directamente o mediante autorizacion, concesion o licencia:

[...] b) los servicios e instalaciones de energia eléctrica y el aprovechamiento energético de los cursos de agua,
en coordinacion con los Estados donde se sitiien las centrales hidroenergéticas;

[...] XX establecer directrices para el desarrollo urbano, incluyendo la vivienda, del saneamiento bdsico y de los
transportes urbanos; [...]”

“Art. 22. Compete privativamente a la Unién legislar sobre:
[...] IV aguas, energia, informdtica, telecomunicaciones y radiodifusion; [...]”
“Art. 23. Es competencia comtn de la Unién, de los Estados, de Distrito Federal y de los Municipios:

[...] IX promover programas de construccion de viviendas y la mejora de las condiciones de habitabilidad y de
saneamiento bdsico; [...]”

“Art. 24. Compete a la Union, a los Estados y al Distrito Federal legislar concurrentemente sobre:

[...] VI florestas, caza, pesca, fauna, conservacioén a la naturaleza, defensa del suelo y de los recursos naturales,
proteccién del medio ambiente y control de la polucion; [...]”

“Art. 26. Se incluyen entre los bienes de los Estados:

I las aguas superficiales o subterrdneas, fluyentes emergentesy en depdsito, salvo, en este caso, en la forma de
la ley, las derivadas de obras de la Unién; [...]”

“Art. 43. A efectos administrativos la Unién podrd articular su accién en un mismo complejo geoeconémico y
social, tendiendo a su desarrollo y a la reduccién de las desigualdades regionales.

[...] 2. Los incentivos regionales comprenderdn, ademds de otros, en la forma de la ley:

[...] IV la prioridad para el aprovechamiento econémico y social de los rios y de las masas de agua represadas o
represables en las regiones de baja renta sujetos a sequias periédicas.

3. En las dreas a que se refiere el 2, 1V, la Unién incentivard la recuperacion de las tierras dridas y cooperard
con los pequerios y medianos propietarios rurales para el establecimiento en sus tierras de fuentes de agua y de
pequerios regadios.”

“Art. 49. Es de competencia exclusiva del Congreso Nacional:

[...] XVI autorizar, en tierras indigenas, la explotacién y aprovechamiento de recursos hidrdulicos y la biisqueda
y extraccién de riquezas minerales; [...]”

“Art. 91. El Consejo de Defensa Nacional es el érgano de consulta del Presidente de la Reptiblica en los asuntos
relacionados con la soberania nacional y la defensa del Estado democrdtico [...]

[...] 1. Compete al Consejo de Defensa Nacional:
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[...] Il proponer los criterios y condiciones de utilizacion de dreas indispensables para la seguridad del
territorio nacional y opinar sobre el uso efectivo, especialmente en la franja de la frontera y en las relacionadas
con la preservacion y la explotacion de los recursos naturales de cualquier tipo; [...]”

“Art. 186. La funcion social se cumple cuando la propiedad rural atiende, simultdneamente, segtin los criterios
y los grados de exigencia establecidos en la ley, a los siguientes requisitos:

[...] Il utilizacién adecuada de los recursos naturales disponibles y preservacion del medio ambiente; [...]”
“Art. 200. Al sistema unico de salud le corresponde, ademds de otras atribuciones, en los términos de la ley:
[...] IV participar en la formulacion de la politica y de la ejecucién de las acciones de saneamiento bdsico;

[...] VI fiscalizar e inspeccionar alimentos, incluyendo el control de su valor nutritivo, asi como bebidas y aguas
para consumo humano; [...]”

“Art. 231. Se reconoce a los indios su organizacion social, costumbres, lenguas creencias, tradicionales y los
derechos originarios sobre las tierras que tradicionalmente ocupan, correspondiendo a la Unién demarcarlas,
protegerlas y hacer que se respeten todos sus bienes.

1. Son tierras tradicionalmente ocupadas por los indios las habitadas por ellos con cardcter permanente, las
utilizadas para sus actividades productivas, las imprescindibles para la preservacion de los recursos
ambientales necesarios para su bienestar y las necesarias para su reproduccion fisica y cultural, segtin sus usos,
costumbres y tradiciones.

2. Las tierras tradicionalmente ocupadas por los indios se destinan a su posesion permanente,
correspondiéndoles el usufructo exclusivo de las riquezas del suelo, de los rios y de los lagos existentes en ellas.

3. El aprovechamiento de los recursos hidrdulicos, incluido el potencial energético, la biisqueda y extraccion de
las riquezas minerales en tierras indigenas sdlo pueden ser efectuadas con autorizacion del Congreso Nacional,
oidas las comunidades afectadas, queddndoles asegurada la participacién en los resultados de la extraccién, en
la forma de la ley.

[...] 6. Son nulos y quedan extinguidos, no produciendo efectos juridicos, los actos que tengan por objeto la
ocupacién, el dominio y la posesién de las tierras a que se refiere este articulo, o la explotacién de las riquezas
naturales del suelo, de los rios y de los lagos en ellas existentes, salvo por caso de relevante interés publico de la
Union, segiin lo dispusiese una ley complementaria, no generando la nulidad y extincion derecho a
indemnizacidn o acciones contra la Unidn, salvo en la forma de la ley, en lo referente a mejoras derivadas de la
ocupacién de buena fe. [...]”

8. Canada

“92A.
1. Laws respecting non-renewable natural resources, forestry resources and electrical energy.

In each province, the legislature may exclusively make laws in relation to
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a. exploration for non-renewable natural resources in the province;

b. development, conservation and management of non-renewable natural resources and forestry resources in
the province, including laws in relation to the rate of primary production therefrom; and [...]

2. Export from provinces of resources

In each province, the legislature may make laws in relation to the export from the province to another part of
Canada of the primary production from non-renewable natural resources and forestry resources in the province
and the production from facilities in the province for the generation of electrical energy, but such laws may not
authorize or provide for discrimination in prices or in supplies exported to another part of Canada.

4. Taxation of resources

In each province, the legislature may make laws in relation to the raising of money by any mode or system of
taxation in respect of

a. non-renewable natural resources and forestry resources in the province and the primary production
therefrom, and [...]”

“THE THIRD SCHEDULE: PROVINCIAL PUBLIC WORKS AND PROPERTY TO BE THE PROPERTY OF CANADA
1. Canals, with Lands and Water Power connected therewith.
[...] 5. Rivers and Lake Improvements. |[...]

“THE SIXTH SCHEDULE: PRIMARY PRODUCTION FROM NON-RENEWABLE NATURAL RESOURCES AND
FORESTRY RESOURCES

1. For the purposes of section 92A of this Act,
a. production from a non-renewable natural resource is primary production therefrom if
i. it is in the form in which it exists upon its recovery or severance from its natural state, or

ii. it is a product resulting from processing or refining the resource, and is not a manufactured product or a
product resulting from refining crude oil, refining upgraded heavy crude oil, refining gases or liquids derived
from coal or refining a synthetic equivalent of crude oil; and [...]”

9. Chile

“Articulo 19.- La Constitucién asegura a todas las personas:

[...] 82.- El derecho a vivir en un medio ambiente libre de contaminacién. Es deber del Estado velar para que este
derecho no sea afectado y tutelar la preservacion de la naturaleza. [...]

[..] 24°-

[...] Los derechos de los particulares sobre las aguas, reconocidos o constituidos en conformidad a la ley,
otorgardn a sus titulares la propiedad sobre ellos;”
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10. Colombia

“Articulo 80. El Estado planificard el manejo y aprovechamiento de los recursos naturales, para garantizar su
desarrollo sostenible, su conservacion, restauracion o sustitucion. Ademds, deberd prevenir y controlar los
factores de deterioro ambiental, imponer las sanciones legales y exigir la reparacién de los dafios causados. Asi
mismo, cooperard con otras naciones en la proteccion de los ecosistemas situados en las zonas fronterizas.”

“Articulo 95. La calidad de colombiano enaltece a todos los miembros de la comunidad nacional. Todos estdn
en el deber de engrandecerla y dignificarla. El ejercicio de los derechos y libertades reconocidos en esta
Constitucién implica responsabilidades.

Toda persona estd obligada a cumplir la Constitucion y las leyes.

Son deberes de la persona y del ciudadano:

[...] 8. Proteger los recursos culturales y naturales del pais y velar por la conservacion de un ambiente sano [...]”
“Articulo 237. Son atribuciones del Consejo de Estado:

[...] 3. Actuar como cuerpo supremo consultivo del Gobierno en asuntos de administracién, debiendo ser
necesariamente oido en todos aquellos casos que la Constitucion y las leyes determinen.

En los casos de trdnsito de tropas extranjeras por el territorio nacional, de estacién o trdnsito de buques o
aeronaves extranjeros de guerra, en aguas o en territorio o en espacio aéreo de la nacién, el gobierno debe oir
previamente al Consejo de Estado. [...]”

“Articulo 268. El Contralor General de la Reptiblica tendrd las siguientes atribuciones:

[...] 7. Presentar al Congreso de la Reptblica un informe anual sobre el estado de los recursos naturales y del
ambiente. [...]”

“Articulo 302. La ley podrd establecer para uno o varios Departamentos diversas capacidades y competencias
de gestion administrativa y fiscal distintas a las sefialadas para ellos en la Constitucion, en atencién a la
necesidad de mejorar la administracién o la prestacion de los servicios publicos de acuerdo con su poblacidn,
recursos econémicos y naturales y circunstancias sociales, culturales y ecoldgicas. [...]”

“Articulo 310. El Departamento Archipiélago de San Andrés, Providencia y Santa Catalina se regird, ademds de
las normas previstas en la Constitucién y las leyes para los otros departamentos, por las normas especiales que
en materia administrativa, de inmigracion, fiscal, de comercio exterior, de cambios, financiera y de fomento
econdmico establezca el legislador.

Mediante ley aprobada por la mayoria de los miembros de cada cdmara se podrd limitar el ejercicio de los
derechos de circulacién y residencia, establecer controles a la densidad de la poblaciéon, regular el uso del suelo
y someter a condiciones especiales la enajenacion de bienes inmuebles con el fin de proteger la identidad
cultural de las comunidades nativas y preservar el ambiente y los recursos naturales del Archipiélago. [...]”

“Articulo 317. Sélo los municipios podrdn gravar la propiedad inmueble. Lo anterior no obsta para que otras
entidades impongan contribucion de valorizacion.
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La ley destinard un porcentaje de estos tributos, que no podrd exceder del promedio de las sobretasas
existentes, a las entidades encargadas del manejo y conservacion del ambiente y de los recursos naturales
renovables, de acuerdo con los planes de desarrollo de los municipios del drea de su jurisdiccion.”

“Articulo 330. De conformidad con la Constitucion y las leyes, los territorios indigenas estardn gobernados por
consejos conformados y reglamentados segiin los usos y costumbres de sus comunidades y ejercerdn las
siguientes funciones:

[...] 5. Velar por la preservacién de los recursos naturales.

[...] Pardgrafo. La explotacion de los recursos naturales en los territorios indigenas se hard sin desmedro de la
integridad cultural, social y econémica de las comunidades indigenas. En las decisiones que se adopten respecto
de dicha explotacién, el Gobierno propiciard la participacién de los representantes de las respectivas
comunidades.”

“Articulo 331. Créase la Corporacién Auténoma Regional del Rio Grande de la Magdalena encargada de la
recuperacion de la navegacién, de la actividad portuaria, la adecuacién y la conservacion de tierras, la
generacién y distribucion de energia y el aprovechamiento y preservacién del ambiente, los recursos
ictiolégicos y demds recursos naturales renovables. [...]”

“Articulo 332. El Estado es propietario del subsuelo y de los recursos naturales no renovables, sin perjuicio de
los derechos adquiridos y perfeccionados con arreglo a las leyes preexistentes.”

“Articulo 334. La direccién general de la economia estard a cargo del Estado. Este intervendrd, por mandato
de la ley, en la explotaciéon de los recursos naturales, en el uso del suelo, en la produccion, distribucion,
utilizaciéon y consumo de los bienes, y en los servicios publicos y privados, para racionalizar la economia con el
fin de conseguir en el plano nacional y territorial, en un marco de sostenibilidad fiscal, el mejoramiento de la
calidad de vida de los habitantes, la distribucién equitativa de las oportunidades y los beneficios del desarrollo y
la preservacion de un ambiente sano. Dicho marco de sostenibilidad fiscal deberd fungir como instrumento
para alcanzar de manera progresiva los objetivos del Estado Social de Derecho. En cualquier caso el gasto
publico social serd prioritario. [...]”

“Articulo 356. [..] Los recursos del Sistema General de Participaciones de los departamentos, distritos y
municipios se destinardn a la financiacién de los servicios a su cargo, ddndoles prioridad al servicio de salud, los
servicios de educacidn, preescolar, primaria, secundaria y media, y servicios publicos domiciliarios de agua
potable y saneamiento bdsico, garantizando la prestacién y la ampliacién de coberturas con énfasis en la
poblacién pobre. Teniendo en cuenta los principios de solidaridad, complementariedad y subsidiariedad, la ley
sefialard los casos en los cuales la Nacién podrd concurrir a la financiacion de los gastos en los servicios que
sean sefialados por la ley como de competencia de los departamentos, distritos y municipios.

La ley reglamentard los criterios de distribucion del Sistema General de Participaciones de los Departamentos,
Distritos, y Municipios, de acuerdo con las competencias que le asigne a cada una de estas entidades; y
contendrd las disposiciones necesarias para poner en operacion el Sistema General de Participaciones de éstas,
incorporando principios sobre distribucion que tengan en cuenta los siguientes criterios:

a) Para educacién, saludy agua potable y saneamiento bdsico: poblacién atendida y por atender, reparto entre
poblacion urbana y rural, eficiencia administrativa y fiscal, y equidad. En la distribucién por entidad territorial
de cada uno de los componentes del Sistema General de Participaciones, se dard prioridad a factores que
favorezcan a la poblacién pobre, en los términos que establezca la ley. [...]”
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“Articulo 357. [...] Cuando una entidad territorial alcance coberturas universales y cumpla con los estdndares
de calidad establecidos por las autoridades competentes, en los sectores de educacion, salud y/o servicios
ptblicos domiciliarios de agua potable y saneamiento bdsico, previa certificacion de la entidad nacional
competente, podrd destinar los recursos excedentes a inversion en otros sectores de su competencia. EI Gobierno
Nacional reglamentard la materia. [...]”

“Articulo 360. La explotacion de un recurso natural no renovable causard, a favor del Estado, una
contraprestaciéon econémica a titulo de regalia, sin perjuicio de cualquier otro derecho o compensacién que se
pacte. La ley determinard las condiciones para la explotacién de los recursos naturales no renovables.

Mediante otra ley, a iniciativa del Gobierno, la ley determinard la distribucion, objetivos, fines, administracion,
ejecucion, control, el uso eficiente y la destinacion de los ingresos provenientes de la explotacién de los recursos
naturales no renovables precisando las condiciones de participacion de sus beneficiarios. Este conjunto de
ingresos, asignaciones, érganos, procedimientos y regulaciones constituye el Sistema General de Regalias.”

“Articulo 361. Los ingresos corrientes del Sistema General de Regalias se destinardn a la financiacién de
proyectos de inversion que contribuyan al desarrollo social, econdmico, y ambiental de las entidades
territoriales.

Los ingresos a los que se refieren el inciso anterior, se distribuirdn de la siguiente manera:

20% para los departamentos y municipios en cuyo territorio se adelante la explotacién de recursos naturales
no renovables, asi como para los municipios con puertos maritimos y fluviales por donde se transporten dichos
recursos o productos derivados de los mismos. Los municipios donde se exploten recursos naturales no
renovables tendrdn ademds una participacién adicional del 5% que podrdn ser anticipados en los términos que
defina la ley que desarrolle el Sistema.

15% para los municipios mds pobres de pafis, con criterios de necesidades bdsicas insatisfechas y poblacion, de
los cuales, minimo dos (2) puntos porcentuales se destinardn a proyectos relacionados o con incidencia sobre el
ambiente y el desarrollo sostenible, que serdn invertidos de acuerdo con una estrategia nacional de proteccién
de dreas ambientales estratégicas por los municipios.

34% para los proyectos de inversion regional de los departamentos, municipios y distritos, con criterios de
necesidades bdsicas insatisfechas, poblacién y desempleo, priorizando proyectos de alto impacto regional.

19% para la conservacién de las dreas ambientales estratégicas y la lucha nacional contra la deforestacion.

10% para la inversion en ciencia, tecnologia e innovacién, a través de convocatorias publicas, abiertas, y
competitivas, en los términos que defina la ley que desarrolle el Sistema, de los cuales, minimo dos (2) puntos
porcentuales se destinardn a investigacion o inversion de proyectos de ciencia, tecnhologia e innovacién en
asuntos relacionados o con incidencia sobre el ambiente y el desarrollo sostenible.

2% para el funcionamiento, la operatividad y administraciéon del sistema, para la fiscalizacion de la exploracién
y explotacion de los yacimientos y conocimiento y cartografia geolégica del subsuelo, la evaluacién y el
monitoreo del licenciamiento ambiental a los proyectos de exploracion y explotacién de recursos naturales no
renovables, para el incentivo a la exploracién y a la produccién.

1% para la operatividad del Sistema de Seguimiento, Evaluacién y Control que velard por el uso eficiente y
eficaz de los recursos, fortaleciendo la transparencia, la participacién ciudadana y el Buen Gobierno; de este, la
mitad se destinard a la Contraloria General de la Reptiblica.
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El remanente se destinard al ahorro para el pasivo pensional y al ahorro para la estabilizacién de la inversion.

El mayor recaudo generado, con respecto al presupuesto bienal de regalias, se destinard en un 20% para
mejorar los ingresos de las entidades territoriales donde se exploren y exploten recursos naturales no
renovables, asi como para los municipios con puertos maritimos o fluviales por donde se transporten dichos
recursos o productos derivados de los mismos, un 10% para los municipios mds pobres de pais, con criterios de
necesidades bdsicas insatisfechas y poblacién, un 20% para la conservacién de las dreas ambientales
estratégicas, y la lucha nacional contra la deforestacion, un 5% para proyectos de emprendimiento y
generacion de empleo que permita de manera progresiva la ocupacion de la mano de obra local en actividades
econdmicas diferentes a la explotacion de recursos naturales no renovables, y el 45% restante se destinard para
el ahorro de los departamentos, municipios y distritos.

La ley a la que se refiere el inciso segundo del articulo 360 de la Constitucién Politica reglamentard todo lo
contenido en este articulo, de manera que los proyectos de inversion guarden concordancia con el Plan
Nacional de Desarrollo y los planes de desarrollo de las entidades territoriales. De igual manera, esta ley
determinard las condiciones para la priorizacién de las Inversiones en agua potable y saneamiento bdsico,
infraestructura educativa, generacién de empleo formal y demds sectores de inversion, asi como en las zonas
costeras, fronterizas y de periferia. Asi mismo, regulard los procesos e instancias de decision que participardn
en la definicion de los proyectos de inversion, la cual deberd atender el principio de planeacién con enfoque
participativo, democrdtico y de concertacion. En dichas instancias podrd participar el Gobierno nacional,
propendiendo por el acceso de las entidades territoriales a los recursos de Sistema General de Regalias. [...]”

“Articulo 366. El bienestar general y el mejoramiento de la calidad de vida de la poblacion son finalidades
sociales del Estado. Serd objetivo fundamental de su actividad la solucién de las necesidades insatisfechas de
salud, de educacion, de saneamiento ambiental y de agua potable. Para tales efectos, en los planes y
presupuestos de la Nacion y de las entidades territoriales, el gasto publico social tendrd prioridad sobre
cualquier otra asignacién.”

11. Costa Rica

“Articulo 6- El Estado ejerce la soberania completa y exclusiva en el espacio aéreo de su territorio, en sus aguas
territoriales en una distancia de doce millas a partir de la linea de baja mar a lo largo de sus costas, en su
plataforma continental y en su zécalo insular de acuerdo con los principios del Derecho Internacional.

Ejerce, ademds, una jurisdiccién especial sobre los mares adyacentes a su territorio en una extensién de
doscientas millas a partir de la misma lineaq, a fin de proteger, conservar y explotar con exclusividad todos los
recursos y riquezas naturales existentes en las aguas, el suelo y el subsuelo de esas zonas, de conformidad con
aquellos principios.”

“Articulo 50- [..] Toda persona tiene el derecho humano, bdsico e irrenunciable de acceso al agua potable,
como bien esencial para la vida. El agua es un bien de la nacidn, indispensable para proteger tal derecho
humano. Su uso, proteccidn, sostenibilidad, conservacion y explotacién se regird por lo que establezca la ley que
se creard para estos efectos y tendrd prioridad el abastecimiento de agua potable para consumo de las
personasy las poblaciones.”
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“Articulo 121- Ademds de las otras atribuciones que le confiere esta Constitucion, corresponde exclusivamente
a la Asamblea Legislativa:

[...] 14) Decretar la enajenacion o la aplicacién a usos publicos de los bienes propios de la Nacién.
No podrdn salir definitivamente del dominio del Estado:
a) Las fuerzas que puedan obtenerse de las aguas del dominio publico en el territorio nacional; [...]

[...] Los bienes mencionados en los apartes a), b) y c) anteriores sélo podrdn ser explotados por la
administracién ptblica o por particulares, de acuerdo con la ley o mediante concesion especial otorgada por
tiempo limitado y con arreglo a las condiciones y estipulaciones que establezca la Asamblea Legislativa. [...]”

“Articulo 140- Son deberes y atribuciones que corresponden conjuntamente al Presidente y al respectivo
Ministro de Gobierno:

[...] 19) Suscribir los contratos administrativos no comprendidos en el inciso 14) del articulo 121 de esta
Constitucion, a reserva de someterlos a la aprobacion de la Asamblea Legislativa cuando estipulen exencién de
impuestos o tasas, o tengan por objeto la explotacién de servicios publicos, recursos o riquezas naturales del
Estado. [...]”

Disposiciones transitorias

“ARTICULO 50-XX. Se mantienen vigentes las leyes, las concesiones y los permisos de uso actuales, otorgados
conforme a derecho, asi como los derechos derivados de estos, mientras no entre en vigencia una nueva ley que
regule el uso, la explotacion y la conservacién del agua.”

12. Cuba

“ARTICULO 11. El Estado ejerce soberania y jurisdiccién:

a) sobre todo el territorio nacional, integrado por la Isla de Cuba, la Isla de la Juventud, las demds islas y cayos
adyacentes, las aguas interiores y el mar territorial en la extension que fija la ley, el espacio aéreo que sobre
estos se extiende y el espectro radioeléctrico;

b) sobre el medio ambiente y los recursos naturales del pais;

c¢) sobre los recursos naturales, tanto vivos como no vivos, del lecho y de las aguas suprayacentes a este, y el
subsuelo del mar de la zona econémica exclusiva de la Reptiblica, en la extension que fija la ley, de conformidad
con el Derecho Internacional, y [...]”

“ARTICULO 23. Son de propiedad socialista de todo el pueblo: las tierras que no pertenecen a particulares o a
cooperativas integradas por estos, el subsuelo, los yacimientos minerales, las minas, los bosques, las aguas, las
playas, las vias de comunicacién y los recursos naturales tanto vivos como no vivos dentro de la zona econémica
exclusiva de la Reptblica.

Estos bienes no pueden trasmitirse en propiedad a personas naturales o juridicas y se rigen por los principios de
inalienabilidad, imprescriptibilidad e inembargabilidad.
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La trasmision de otros derechos que no impliquen transferencia de propiedad sobre estos bienes, se hard previa
aprobacion del Consejo de Estado, conforme a lo previsto en la ley, siempre que se destinen a los fines del
desarrollo econémico y social del pais y no afecten los fundamentos politicos, econdmicos y sociales del Estado.”

“ARTICULO 28. El Estado promueve y brinda garantias a la inversién extranjera, como elemento importante
para el desarrollo econémico del pais, sobre la base de la proteccién y el uso racional de los recursos humanos y
naturales, asi como del respeto a la soberania e independencia nacionales. La ley establece lo relativo al
desarrollo de la inversidn extranjera en el territorio nacional.”

“ARTICULO 75. [...] El Estado protege el medio ambiente y los recursos naturales del pais. Reconoce su estrecha
vinculacion con el desarrollo sostenible de la economia y la sociedad para hacer mds racional la vida humana y
asegurar la supervivencia, el bienestary la seguridad de las generaciones actuales y futuras.”

“ARTICULO 76. Todas las personas tienen derecho al agua. El Estado crea las condiciones para garantizar el
acceso al agua potable y a su saneamiento, con la debida retribucién y uso racional.”

“ARTICULO 90. El ejercicio de los derechos y libertades previstos en esta Constitucién implican
responsabilidades. Son deberes de los ciudadanos cubanos, ademds de los otros establecidos en esta
Constitucién y las leyes:

[...] j) proteger los recursos naturales, la flora y la fauna y velar por la conservacion de un medio ambiente
sano; [...]”

13. Dominica

“6. Protection from deprivation of property.

[...] 6. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (1) of this section-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property, interest or right-

vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry or, in
the case of land, for the purposes of the carrying out thereon of work of soil conservation or the conservation of
other natural resources or work relating to agricultural development or improvement (being work relating to
such development or improvement that the owner or occupier of the land has been required, and has without
reasonable excuse refused or failed, to carry out), and except so far as that provision or, as the case may be, the
thing done under the authority thereof is shown not to be reasonably justifiable in a democratic society; [...]”

14. Ecuador
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“Art. 1.- [..] Los recursos naturales no renovables del territorio del Estado pertenecen a su patrimonio
inalienable, irrenunciable e imprescriptible.”

“Art. 3.- Son deberes primordiales del Estado:

1. Garantizar sin discriminacién alguna el efectivo goce de los derechos establecidos en la Constitucién y en los
instrumentos internacionales, en particular la educacién, la salud, la alimentacion, la seguridad social y el agua
para sus habitantes.

[...] 7. Proteger el patrimonio natural y cultural del pafs. [...]”
“Art. 10.- [...] La naturaleza serd sujeto de aquellos derechos que le reconozca la Constitucion.”

“Art. 12.- El derecho humano al agua es fundamental e irrenunciable. El agua constituye patrimonio nacional
estratégico de uso publico, inalienable, imprescriptible, inembargable y esencial para la vida.”

“Art. 15.- El Estado promoverd, en el sector ptiblico y privado, el uso de tecnologias ambientalmente limpias y
de energias alternativas no contaminantes y de bajo impacto. La soberania energética no se alcanzard en
detrimento de la soberania alimentaria, ni afectard el derecho al agua. [...]”

“Art. 32.- La salud es un derecho que garantiza el Estado, cuya realizacién se vincula al ejercicio de otros
derechos, entre ellos el derecho al agua, la alimentacion, la educacion, la cultura fisica, el trabajo, la seguridad
social, los ambientes sanos y otros que sustentan el buen vivir. [...]”

“Art. 57.- Se reconoce y garantizard a las comunas, comunidades, pueblos y nacionalidades indigenas, de
conformidad con la Constitucion y con los pactos, convenios, declaraciones y demds instrumentos
internacionales de derechos humanos, los siguientes derechos colectivos:

[...] 6. Participar en el uso, usufructo, administracion y conservacién de los recursos naturales renovables que se
hallen en sus tierras.

7. La consulta previa, libre e informada, dentro de un plazo razonable, sobre planes y programas de
prospeccién, explotacién y comercializacién de recursos no renovables que se encuentren en sus tierras y que
puedan afectarles ambiental o culturalmente; participar en los beneficios que esos proyectos reporten y recibir
indemnizaciones por los perjuicios sociales, culturales y ambientales que les causen. La consulta que deban
realizar las autoridades competentes serd obligatoria y oportuna. Si no se obtuviese el consentimiento de la
comunidad consultada, se procederd conforme a la Constituciény la ley. [...]”

“Art. 66.- Se reconoce y garantizard a las personas:

[...] 2. El derecho a una vida digna, que asegure la salud, alimentacién y nutricién, agua potable, vivienda,
saneamiento ambiental, educacidn, trabajo, empleo, descanso y ocio, cultura fisica, vestido, seguridad social y
otros servicios sociales necesarios.

[...] 12. El derecho a la objecién de conciencia, que no podrd menoscabar otros derechos, ni causar dafio a las
personas o a la naturaleza [...]”

“Art. 71.- La naturaleza o Pacha Mama, donde se reproduce y realiza la vida, tiene derecho a que se respete
integralmente su existencia y el mantenimiento y regeneracién de sus ciclos vitales, estructura, funciones y
procesos evolutivos.
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Toda persona, comunidad, pueblo o nacionalidad podrd exigir a la autoridad ptblica el cumplimiento de los
derechos de la naturaleza. Para aplicar e interpretar estos derechos se observardn los principios establecidos en
la Constitucién, en lo que proceda.

El Estado incentivard a las personas naturales y juridicas, y a los colectivos, para que protejan la naturaleza, y
promoverd el respeto a todos los elementos que forman un ecosistema.”

“Art. 72.- La naturaleza tiene derecho a la restauracién. Esta restauracion serd independiente de la obligacion
que tienen el Estado y las personas naturales o juridicas de indemnizar a los individuos y colectivos que
dependan de los sistemas naturales afectados.

En los casos de impacto ambiental grave o permanente, incluidos los ocasionados por la explotacion de los
recursos naturales no renovables, el Estado establecerd los mecanismos mds eficaces para alcanzar la
restauracion, y adoptard las medidas adecuadas para eliminar o mitigar las consecuencias ambientales
nocivas.”

“Art. 83.- Son deberes y responsabilidades de las ecuatorianas y los ecuatorianos, sin perjuicio de otros
previstos en la Constitucién y la ley:

[...] 3. Defender la integridad territorial del Ecuador y sus recursos naturales.

[...] 6. Respetar los derechos de la naturaleza, preservar un ambiente sano y utilizar los recursos naturales de
modo racional, sustentable y sostenible.

[...] 13. Conservar el patrimonio cultural y natural del pais, y cuidar y mantener los bienes publicos. [...]”
“Art. 113.- No podrdn ser candidatas o candidatos de eleccion popular:

1. Quienes al inscribir su candidatura tengan contrato con el Estado, como personas naturales o como
representantes o apoderados de personas juridicas, siempre que el contrato se haya celebrado para la ejecucion
de obra publica, prestacién de servicio publico o explotacion de recursos naturales. [...]”

“Art. 152.- No podrdn ser ministras o ministros de Estado:

[...] 2. Las personas naturales, propietarias, miembros del directorio, representantes o apoderadas de personas
juridicas privadas, nacionales o extranjeras, que mantengan contrato con el Estado para la ejecucion de obras
publicas, prestacién de servicios ptblicos o explotacién de recursos naturales, mediante concesion, asociacién o
cualquier otra modalidad contractual. [...]”

“Art. 153.- Quienes hayan ejercido la titularidad de los ministerios de Estado y las servidoras y servidores
publicos de nivel jerdrquico superior definidos por la ley, una vez hayan cesado en su cargo y durante los
siguientes dos anos, no podrdn formar parte del directorio o del equipo de direccién, o ser representantes
legales o ejercer la procuracion de personas juridicas privadas, nacionales o extranjeras, que celebren contrato
con el Estado, bien sea para la ejecucion de obras ptblicas, prestacion de servicios publicos o explotacion de
recursos naturales, mediante concesion, asociacion o cualquier otra modalidad contractual, ni ser funcionarias
o funcionarios de instituciones financieras internacionales acreedoras del pais.”

“Art. 258.- La provincia de Galdpagos tendrd un gobierno de régimen especial. Su planificacién y desarrollo se
organizard en funcién de un estricto apego a los principios de conservacién del patrimonio natural del Estado y
del buen vivir, de conformidad con lo que la ley determine.
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[...] Las personas residentes permanentes afectadas por la limitacién de los derechos tendrdn acceso preferente
a los recursos naturales y a las actividades ambientalmente sustentables.”

“Art. 261.- El Estado central tendrd competencias exclusivas sobre:
[...] 7. Las dreas naturales protegidas y los recursos naturales.
[...] 11. Los recursos energéticos; minerales, hidrocarburos, hidricos, biodiversidad y recursos forestales. [...]”

“Art. 263.- Los gobiernos provinciales tendrdn las siguientes competencias exclusivas, sin perjuicio de las otras
que determine la ley:

[...] 5. Planificar, construir, operar y mantener sistemas de riego. [...]”

“Art. 264.- Los gobiernos municipales tendrdn las siguientes competencias exclusivas sin perjuicio de otras que
determine la ley:

[...] 4. Prestar los servicios ptblicos de agua potable, alcantarillado, depuracion de aguas residuales, manejo de
desechos sélidos, actividades de saneamiento ambiental y aquellos que establezca la ley.

[...] 10. Delimitar, regular, autorizar y controlar el uso de las playas de mar, riberas y lechos de rios, lagos y
lagunas, sin perjuicio de las limitaciones que establezca la ley.

11. Preservary garantizar el acceso efectivo de las personas al uso de las playas de mar, riberas de rios, lagos y
lagunas.

12. Regular, autorizary controlar la explotacion de materiales dridos y pétreos, que se encuentren en los lechos
de los rios, lagos, playas de mary canteras. [...]”

“Art. 274.- Los gobiernos auténomos descentralizados en cuyo territorio se exploten o industrialicen recursos
naturales no renovables tendrdn derecho a participar de las rentas que perciba el Estado por esta actividad, de
acuerdo con la ley.”

“Art. 276.- El régimen de desarrollo tendrd los siguientes objetivos:

[...] 4. Recuperar y conservar la naturaleza y mantener un ambiente sano y sustentable que garantice a las
personas y colectividades el acceso equitativo, permanente y de calidad al agua, aire y suelo, y a los beneficios
de los recursos del subsuelo y del patrimonio natural. [...]”

“Art. 281.- La soberania alimentaria constituye un objetivo estratégico y una obligacion del Estado para
garantizar que las personas, comunidades, pueblos y nacionalidades alcancen la autosuficiencia de alimentos
sanos y culturalmente apropiado de forma permanente.

Para ello, serd responsabilidad del Estado:

[...] 4. Promover politicas redistributivas que permitan el acceso del campesinado a la tierra, al agua y otros
recursos productivos. [...]”

“Art. 282.- El Estado normard el uso y acceso a la tierra que deberd cumplir la funcién social y ambiental. Un
fondo nacional de tierra, establecido por ley, regulard el acceso equitativo de campesinos y campesinas a la
tierra.
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Se prohibe el latifundio y la concentracion de la tierra, asi como el acaparamiento o privatizacion del agua y
sus fuentes.

El Estado regulard el uso y manejo del agua de riego para la produccion de alimentos, bajo los principios de
equidad, eficiencia y sostenibilidad ambiental.”

“Art. 313.- El Estado se reserva el derecho de administrar, regular, controlar y gestionar los sectores
estratégicos, de conformidad con los principios de sostenibilidad ambiental, precaucién, prevencion y eficiencia.

Los sectores estratégicos, de decision y control exclusivo del Estado, son aquellos que por su trascendencia y
magnitud tienen decisiva influencia econémica, social, politica o ambiental, y deberdn orientarse al pleno
desarrollo de los derechos y al interés social.

Se consideran sectores estratégicos la energia en todas sus formas, las telecomunicaciones, los recursos
naturales no renovables, el transporte y la refinacién de hidrocarburos, la biodiversidad y el patrimonio
genético, el espectro radioeléctrico, el agua, y los demds que determine la ley.”

“Art. 314.- El Estado serd responsable de la provision de los servicios publicos de agua potable y de riego,
saneamiento, energia eléctrica, telecomunicaciones, vialidad, infraestructuras portuarias y aeroportuarias, y
los demds que determine la ley.

El Estado garantizard que los servicios publicos y su provisién respondan a los principios de obligatoriedad,
generalidad, uniformidad, eficiencia, responsabilidad, universalidad, accesibilidad, regularidad, continuidad y
calidad. El Estado dispondrd que los precios y tarifas de los servicios piblicos sean equitativos, y establecerd su
control y regulacion.”

“Art. 315.- El Estado constituird empresas ptblicas para la gestion de sectores estratégicos, la prestacion de
servicios publicos, el aprovechamiento sustentable de recursos naturales o de bienes ptiblicos y el desarrollo de
otras actividades economicas. [...]”

“Art. 317.- Los recursos naturales no renovables pertenecen al patrimonio inalienable e imprescriptible del
Estado. En su gestién, el Estado priorizard la responsabilidad intergeneracional, la conservacién de la
naturaleza, el cobro de regalias u otras contribuciones no tributarias y de participaciones empresariales; y
minimizard los impactos negativos de cardcter ambiental, cultural, social y econémico.”

“Art. 318.- El agua es patrimonio nacional estratégico de uso ptblico, dominio inalienable e imprescriptible del
Estado, y constituye un elemento vital para la naturaleza y para la existencia de los seres humanos. Se prohibe
toda forma de privatizacién del agua.

La gestion del agua serd exclusivamente publica o comunitaria. El servicio publico de saneamiento, el
abastecimiento de agua potable y el riego serdn prestados uinicamente por personas juridicas estatales o
comunitarias.

El Estado fortalecerd la gestién y funcionamiento de las iniciativas comunitarias en torno a la gestion del agua
y la prestacidn de los servicios ptiblicos, mediante el incentivo de alianzas entre lo ptiblico y comunitario para la
prestacion de servicios.

El Estado, a través de la autoridad tnica del agua, serd el responsable directo de la planificacién y gestién de
los recursos hidricos que se destinardn a consumo humano, riego que garantice la soberania alimentaria,
caudal ecoldgico y actividades productivas, en este orden de prelacion. Se requerird autorizacion del Estado

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 29



para el aprovechamiento del agua con fines productivos por parte de los sectores publico, privado y de la
economia popular y solidaria, de acuerdo con la ley.”

“Art. 326.- El derecho al trabajo se sustenta en los siguientes principios:

[...] 15. Se prohibe la paralizacion de los servicios piiblicos de salud y saneamiento ambiental, educacion,
justicia, bomberos, seguridad social, energia eléctrica, agua potable y alcantarillado, produccion
hidrocarburifera, procesamiento, transporte y distribucion de combustibles, transportacién ptblica, correos y
telecomunicaciones. La ley establecerd limites que aseguren el funcionamiento de dichos servicios. [...]”

“Art. 375.- El Estado, en todos sus niveles de gobierno, garantizard el derecho al hdbitat y a la vivienda digna,
para lo cual:

[...] 6. Garantizard la dotacion ininterrumpida de los servicios piiblicos de agua potable y electricidad a las
escuelas y hospitales publicos. [...]”

“Art. 397.- En caso de dafios ambientales el Estado actuard de manera inmediata y subsidiaria para garantizar
la salud y la restauracion de los ecosistemas. Ademds de la sancién correspondiente, el Estado repetird contra el
operador de la actividad que produjera el dafio las obligaciones que conlleve la reparacién integral, en las
condiciones y con los procedimientos que la ley establezca. La responsabilidad también recaerd sobre las
servidoras o servidores responsables de realizar el control ambiental Para garantizar el derecho individual y
colectivo a vivir en un ambiente sano y ecolégicamente equilibrado, el Estado se compromete a:

[...] 2. Establecer mecanismos efectivos de prevencién y control de la contaminacién ambiental, de recuperacion
de espacios naturales degradados y de manejo sustentable de los recursos naturales. [...]”

“Art. 408.- Son de propiedad inalienable, imprescriptible e inembargable del Estado los recursos naturales no
renovables y, en general, los productos del subsuelo, yacimientos minerales y de hidrocarburos, substancias
cuya naturaleza sea distinta de la del suelo, incluso los que se encuentren en las dreas cubiertas por las aguas
del mar territorial y las zonas maritimas; asi como la biodiversidad y su patrimonio genético y el espectro
radioeléctrico. Estos bienes sélo podrdn ser explotados en estricto cumplimiento de los principios ambientales
establecidos en la Constitucion.

El Estado participard en los beneficios del aprovechamiento de estos recursos, en un monto que no serd inferior
a los de la empresa que los explota.

El Estado garantizard que los mecanismos de produccién, consumo y uso de los recursos naturales y la energia
preserveny recuperen los ciclos naturales y permitan condiciones de vida con dignidad.”

“Art. 411.- El Estado garantizard la conservacidn, recuperacién y manejo integral de los recursos hidricos,
cuencas hidrogrdficas y caudales ecolégicos asociados al ciclo hidrolégico. Se regulard toda actividad que
pueda afectar la calidad y cantidad de agua, y el equilibrio de los ecosistemas, en especial en las fuentes y zonas
de recarga de agua.

La sustentabilidad de los ecosistemas y el consumo humano serdn prioritarios en el uso y aprovechamiento del
agua.”

“Art. 412.- La autoridad a cargo de la gestién del agua serd responsable de su planificacion, regulacién y
control. Esta autoridad cooperard y se coordinard con la que tenga a su cargo la gestion ambiental para
garantizar el manejo del agua con un enfoque ecosistémico.”
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“Art. 413.- El Estado promoverd la eficiencia energética, el desarrollo y uso de prdcticas y tecnologias
ambientalmente limpias y sanas, asi como de energias renovables, diversificadas, de bajo impacto y que no
pongan en riesgo la soberania alimentaria, el equilibrio ecolégico de los ecosistemas ni el derecho al agua.”

“Art. 415.- El Estado central y los gobiernos auténomos descentralizados adoptardn politicas integrales y
participativas de ordenamiento territorial urbano y de uso del suelo, que permitan regular el crecimiento
urbano, el manejo de la fauna urbana e incentiven el establecimiento de zonas verdes. Los gobiernos auténomos
descentralizados desarrollardn programas de uso racional del agua, y de reduccién reciclaje y tratamiento
adecuado de desechos sélidos y liquidos. Se incentivard y facilitard el transporte terrestre no motorizado, en
especial mediante el establecimiento de ciclo vias.”

“Art. 419.- La ratificaciéon o denuncia de los tratados internacionales requerird la aprobacion previa de la
Asamblea Nacional en los casos que:

[...] 8 Comprometan el patrimonio natural y en especial el agua, la biodiversidad y su patrimonio genético.”

“Art. 423.- La integracidn, en especial con los paises de Latinoamérica y el Caribe serd un objetivo estratégico
del Estado. En todas las instancias y procesos de integracion, el Estado ecuatoriano se comprometerd a:

[...] 2. Promover estrategias conjuntas de manejo sustentable del patrimonio natural, en especial la regulacion
de la actividad extractiva; la cooperacion y complementacion energética sustentable; la conservacion de la
biodiversidad, los ecosistemas y el agua; la investigacion, el desarrollo cientifico y el intercambio de
conocimiento y tecnologia; y la implementacién de estrategias coordinadas de soberania alimentaria. [...]”

DISPOSICIONES TRANSITORIAS
“PRIMERA.- [...] En el plazo mdximo de trescientos sesenta dias, se aprobardn las siguientes leyes:

[...] 2. La ley que regule los recursos hidricos, usos y aprovechamiento del agua, que incluird los permisos de uso
y aprovechamiento, actuales y futuros, sus plazos, condiciones, mecanismos de revision y auditoria, para
asegurar la formalizacidn y la distribucién equitativa de este patrimonio. [...]”

“VIGESIMOSEXTA.- En el plazo de trescientos sesenta dias a partir de la entrada en vigencia de esta
Constitucion, las delegaciones de servicios publicos en agua y saneamiento realizadas a empresas privadas
serdn auditadas financiera, juridica, ambiental y socialmente.

El Estado definird la vigencia, renegociacién y, en su caso, la terminacién de los contratos de delegacion, de
acuerdo con lo establecido en esta Constitucion y en los resultados de las auditorias.

Se condona a las usuarias y usuarios en extrema pobreza las deudas de agua de consumo humano que hayan
contraido hasta la entrada en vigencia de esta Constitucién.”

“VIGESIMOSEPTIMAL.- El Ejecutivo, en el plazo de dos afios desde la entrada en vigencia de esta Constitucion,
revisard la situacion de acceso al agua de riego con el fin de reorganizar el otorgamiento de las concesiones,
evitar el abuso y las inequidades en las tarifas de uso, y garantizar una distribucion y acceso mds equitativo, en
particular a los pequeriios y medianos productores agropecuarios.”
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15. El Salvador

“Art. 60.- [..] En todos los centros docentes, publicos o privados, civiles o militares, serd obligatoria la
ensefianza de la historia nacional, el civismo, la moral, la Constitucion de la Reptiblica, los derechos humanos y
la conservacioén de los recursos naturales. [...]”

“Art. 84.- El territorio de la Reptiblica sobre el cual El Salvador ejerce jurisdiccion y soberania es irreductible y
ademds de la parte continental, comprende:

El territorio insular integrado por las islas, islotes y cayos que enumera la Sentencia de la Corte de Justicia
Centroamericana, pronunciada el 9 de marzo de 1917 y que ademds le corresponden, conforme a otras fuentes
del Derecho Internacional; igualmente otras islas, islotes y cayos que también le corresponden conforme al
derecho internacional.

Las aguas territoriales y en comunidad del Golfo de Fonseca, el cual es una bahia histérica con caracteres de
mar cerrado, cuyo régimen estd determinado por el derecho internacional y por la sentencia mencionada en el
inciso anterior.

El espacio aéreo, el subsuelo y la plataforma continental e insular correspondiente; y ademds, El Salvador ejerce
soberania y jurisdiccion sobre el mar, el subsuelo y el lecho marinos hasta una distancia de 200 millas marinas
contadas desde la linea de mds baja marea, todo de conformidad a las regulaciones del derecho internacional.

[

“Art. 106.- La expropiacién procederd por causa de utilidad ptblica o de interés social, legalmente
comprobados, y previa una justa indemnizacion. Cuando la expropiacién sea motivada por causas provenientes
de guerra, de calamidad publica o cuando tenga por objeto el aprovisionamiento de agua o de energia eléctrica,
o la construccién de viviendas o de carreteras, caminos o vias publicas de cualquier clase, la indemnizacion
podrd no ser previa. [...]”

“Art. 113.- Serdn fomentadas y protegidas las asociaciones de tipo econémico que tiendan a incrementar la
riqueza nacional mediante un mejor aprovechamiento de los recursos naturales y humanos, y a promover una
justa distribucion de los beneficios provenientes de sus actividades. [...]”

“Art. 117.- Es deber del Estado proteger los recursos naturales, asi como la diversidad e integridad del medio
ambiente, para garantizar el desarrollo sostenible.

Se declara de interés social la proteccién, conservacion, aprovechamiento racional, restauracion o sustitucién
de los recursos naturales, en los términos que establezca la ley.

Se prohibe la introduccion al territorio nacional de residuos nucleares y desechos téxicos.”

16. Estados Unidos
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17. Granada

“6. PROTECTION FROM DEPRIVATION OF PROPERTY

[...] 6. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (1) of this section-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property, interest or right-

[...] vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, for the purposes of the carrying out thereon of work of soil conservation or the
conservation of other natural resources or work relating to agricultural development or improvement (being
work relating to such development or improvement that the owner or occupier of the land has been required,
and has without reasonable excuse refused or failed, to carry out), [...]”

18. Guatemala

“ARTICULO 97.- Medio ambiente y equilibrio ecoldgico. El Estado, las municipalidades y los habitantes del
territorio nacional estdn obligados a propiciar el desarrollo social, econémico y tecnoldgico que prevenga la
contaminacién del ambiente y mantenga el equilibrio ecolégico. Se dictardn todas las normas necesarias para
garantizar que la utilizacion y el aprovechamiento de la fauna, de la flora, de la tierra y del agua, se realicen
racionalmente, evitando su depredacién.”

“ARTICULO 118.- Principios del Régimen Econémico y Social. [...] Es obligacion del Estado orientar la
economia nacional para lograr la utilizacion de los recursos naturales y el potencial humano, para incrementar
la riqueza y tratar de lograr el pleno empleo y la equitativa distribucién del ingreso nacional. [...]”

“ARTICULO 119.- Obligaciones del Estado. Son obligaciones fundamentales del Estado:

[...] c. Adoptar las medidas que sean necesarias para la conservacion, desarrollo y aprovechamiento de los
recursos naturales en forma eficiente; [...]”

“ARTICULO 121.- Bienes del Estado. Son bienes del Estado:

[...] b. Las aguas de la zona maritima que cifie las costas de su territorio, los lagos, rios navegables y sus riberas,
los rios, vertientes y arroyos que sirven de limite internacional de la Republica, las caidas y nacimientos de agua
de aprovechamiento hidroeléctrico, las aguas subterrdneas y otras que sean susceptibles de regulacién por la
ley y las aguas no aprovechadas por particulares en la extension y término que fije la ley; [...]”

“ARTICULO 122.- Reservas territoriales del Estado. El Estado se reserva el dominio de una faja terrestre de
tres kilémetros a lo largo de los océanos, contados a partir de la linea superior de las mareas; de doscientos
metros alrededor de las orillas de los lagos; de cien metros a cada lado de las riberas de los rios navegables; de
cincuenta metros alrededor de las fuentes y manantiales donde nazcan las aguas que surtan a las poblaciones.

Se exceptiian de las expresadas reservas:
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a) Los inmuebles situados en zonas urbanas; y

b) Los bienes sobre los que existen derechos inscritos en el Registro de la Propiedad, con anterioridad al
primero de marzo de mil novecientos cincuenta y seis. [...]”

“ARTICULO 125.- Explotacién de recursos naturales no renovables. Se declara de utilidad y necesidad
publicas, la explotacion técnica y racional de hidrocarburos, minerales y demds recursos naturales no
renovables.

El Estado establecerd y propiciard las condiciones propias para su exploracion, explotacion y comercializacién.”

“ARTICULO 126.- Reforestacion. Se declara de urgencia nacional y de interés social, la reforestacién del pais y
la conservacién de los bosques. La ley determinard la forma y requisitos para la explotacion racional de los
recursos forestales y su renovacion, incluyendo las resinas, gomas, productos vegetales silvestres no cultivados y
demds productos similares, y fomentard su industrializacion. La explotacion de todos estos recursos,
corresponderd exclusivamente a personas guatemaltecos, individuales o juridicas.

Los bosques y la vegetacién en las riberas de los rios y lagos, y en las cercanias de las fuentes de aguas, gozardn
de especial proteccién.”

“ARTICULO 127.- Régimen de aguas. Todas las aguas son bienes de dominio publico, inalienables e
imprescriptibles. Su aprovechamiento, uso y goce, se otorgan en la forma establecida por la ley, de acuerdo con
el interés social. Una ley especifica regulard esta materia.”

“ARTICULO 128.- Aprovechamiento de aguas, lagos y rios. El aprovechamiento de las aguas de los lagos y
de los rios, para fines agricolas, agropecuarios, turisticos o de cualquier otra naturaleza, que contribuya al
desarrollo de la economia nacional, estd al servicio de la comunidad y no de persona particular alguna, pero los
usuarios estdn obligados a reforestar las riberas y los cauces correspondientes, asi como a facilitar las vias de
acceso.”

“ARTICULO 142.- De la soberania y el territorio. El Estado ejerce plena soberania, sobre:

a) El territorio nacional integrado por su suelo, subsuelo, aguas interiores, el mar territorial en la extensién que
fija la ley y el espacio aéreo que se extiende sobre los mismos

b) La zona contigua del mar adyacente al mar territorial, para el ejercicio de determinadas actividades
reconocidas por el derecho internacional; y

¢) Los recursos naturales y vivos del lecho y subsuelo marinos y los existentes en las aguas adyacentes a las
costas fuera del mar territorial, que constituyen la zona econdmica exclusiva, en la extensién que fija la ley,
conforme la prdctica internacional.”

19. Guyana

“36. LAND AND THE ENVIRONMENT

The well-being for the nation depends upon preserving clean air, fertile soils, pure water and the rich diversity
of plants, animals and eco-systems.”
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“119B. PARLIAMENTARY SECTORAL COMMITTEES

1. There shall be parliamentary sectoral committees established by the National Assembly with responsibility
for the scrutiny of all areas of Government policy and administration including-

i. natural resources; [...]”
“142. PROTECTION FROM DEPRIVATION OF PROPERTY

[...] 2. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of the preceding paragraph-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property-

[...] vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, for the purposes of the carrying out thereon of work of soil conservation or the
conservation of other natural resources or work relating to agricultural development or improvement; [...]”

“149]. THE ENVIRONMENT
1. Everyone has the right to an environment that is not harmful to his or her health or well-being.

2. The State shall protect the environment, for the benefit of present and future generations, through
reasonable legislative and other measures designed to-

a. prevent pollution and ecological degradation;
b. promote conservation; and

¢. secure sustainable development and use of natural resources while promoting justifiable economic and social
development. [...]”

20. Haiti

“Article 36-5. The right to own property does not extend to the coasts, springs, rivers, water courses, mines and
quarries. They are part of the State’s public domain.”

21. Honduras

“ARTICULO 10. Pertenecen a Honduras los territorios situados en tierra firme dentro de sus limites
territoriales, aguas interiores y las islas, islotes y cayos en el Golfo de Fonseca que histérica, geogrdfica y
juridicamente le corresponden, asi como las Islas de la Bahia, las Islas del Cisne (Swan Islands) llamadas
también Santanilla o Santillana, Viciosas, Misteriosas; los Cayos Zapotillos, Cochinos, Vivorillos, Seal o Foca (o
Becerro), Caratasca, Cajones o Hobbies, Mayores de Cabo Falso, Cocorocuma, Palo de Campeche, los Bajos,
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Pinchones, Media Luna, Gorda y los Bancos Salmedina, Providencia, De Coral, Cabo Falso, Rosalinda y
Serranilla, y los demds situados en el Atldntico que histérica, geogrdfica y juridicamente le corresponden.

El Golfo de Fonseca podrd sujetarse a un régimen especial.”

“ARTICULO 145. Se reconoce el derecho a la proteccién de la salud. Es deber de todos participar en la
promocion y preservacion de la salud personal y de la comunidad. El Estado conservard el medio ambiente
adecuado para proteger la salud de las personas. En consecuencia, declarase el acceso al agua y saneamiento
como un derecho humano. Cuyo aprovechamiento y uso serd equitativo preferentemente para consumo
humano. Asimismo, se garantiza a la preservacion de las fuentes de agua a fin que éstas no pongan en riesgo la
vida y salud ptblica.

Las actividades del Estado y de las entidades ptblicas y privadas se sujetardn a esta disposicion. La Ley
regulard esta materia.”

“ARTICULO 199. No pueden ser elegidos Diputados:

[...] 12. Los concesionarios del Estado para la explotacién de riquezas naturales o contratistas de servicios u
obras publicas que se costeen con fondos del Estado y quienes, por tales conceptos, tengan cuentas pendientes
con éste; [...]”

“ARTICULO 240. No pueden ser elegidos Presidente:

[...] 7. Los representantes o apoderados de empresas concesionarias del Estado, los concesionarios del Estado
para la explotacion de riquezas naturales o contratistas de servicios y obras ptblicas que se costeen con fondos
nacionales, y quienes por tales conceptos tengan cuentas pendientes con el Estado.”

“ARTICULO 250. No pueden ser secretarios y subsecretarios de Estado:

[...] 4. Los concesionarios del Estado, sus apoderados o representantes para la explotacion de riquezas naturales
o contratistas de servicios y obras ptblicas que se costeen con fondos del Estado, y quienes por tales conceptos
tengan cuentas pendientes con éste.”

“ARTICULO 301. Deberdn ingresar al Tesoro Municipal los impuestos y contribuciones que graven los ingresos
provenientes de inversiones que se realicen en la respectiva comprension municipal, lo mismo que la
participacién que le corresponda por la explotacién o industrializacion de los recursos naturales ubicados en su
jurisdiccién municipal, salvo que razones de conveniencia nacional obliguen a darles otros destinos.”

“ARTICULO 340. Se declara de utilidad y necesidad publica, la explotacién técnica y racional de los recursos
naturales de la nacion.

El Estado reglamentard su aprovechamiento, de acuerdo con el interés social y fijard las condiciones de su
otorgamiento a los particulares.

La reforestacién del pais y la conservacion de bosques se declarardn de conveniencia nacional y de interés
colectivo.”

“ARTICULO 354. Los bienes fiscales o patrimoniales solamente podrdn ser adjudicados o enajenados a las
personasy en la forma y condiciones que determinen las leyes.

El Estado se reserva la potestad de establecer o modificar la demarcacién de las zonas de control y proteccion
de los recursos naturales en el territorio nacional.”
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22. Jamaica

Chapter III
“15. Protection of property rights

2. Nothing in this section shall be construed as affecting the making or operation of any law so far as it provides
for the taking of possession or acquisition of property-

[...] k. for so long may be necessary for the purposes of any examination, investigation, trial or inquiry or, in the
case of land, the carrying out thereon-

i. of work of soil conservation or the conservation of other natural resources; [...]”

23. México

“Articulo 2°.

[...] A. Esta Constitucién reconoce y garantiza el derecho de los pueblos y las comunidades indigenas a la libre
determinacion y, en consecuencia, a la autonomia para:

[...] VI. Acceder, con respeto a las formas y modalidades de propiedad y tenencia de la tierra establecidas en
esta Constitucion y a las leyes de la materia, asi como a los derechos adquiridos por terceros o por integrantes
de la comunidad, al uso y disfrute preferente de los recursos naturales de los lugares que habitan y ocupan las
comunidades, salvo aquellos que corresponden a las dreas estratégicas, en términos de esta Constitucion. [...]”

"Articulo 4°. [..] Toda persona tiene derecho al acceso, disposicién y saneamiento de agua para consumo
personal y doméstico en forma suficiente, salubre, aceptable y asequible. El Estado garantizard este derecho y
la ley definird las bases, apoyos y modalidades para el acceso y uso equitativo y sustentable de los recursos
hidricos, estableciendo la participaciéon de la Federacion, las entidades federativas y los municipios, asi como la
participacion de la ciudadania para la consecucién de dichos fines. [...]”

“Articulo 27. La propiedad de las tierras y aguas comprendidas dentro de los limites del territorio nacional,
corresponde originariamente a la Nacidn, la cual ha tenido y tiene el derecho de transmitir el dominio de ellas a
los particulares, constituyendo la propiedad privada.

[...] La nacién tendrd en todo tiempo el derecho de imponer a la propiedad privada las modalidades que dicte el
interés publico, asi como el de regular, en beneficio social, el aprovechamiento de los elementos naturales
susceptibles de apropiacion, con objeto de hacer una distribucion equitativa de la riqueza ptblica, cuidar de su
conservacion, lograr el desarrollo equilibrado del pais y el mejoramiento de las condiciones de vida de la
poblacién rural y urbana. En consecuencia, se dictardn las medidas necesarias para ordenar los asentamientos
humanos y establecer adecuadas provisiones, usos, reservas y destinos de tierras, aguas y bosques, a efecto de
ejecutar obras publicas y de planear y regular la fundacidn, conservacién, mejoramiento y crecimiento de los
centros de poblacién; [...] y para evitar la destruccion de los elementos naturales y los dafios que la propiedad
pueda sufrir en perjuicio de la sociedad.
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Corresponde a la Nacién el dominio directo de todos los recursos naturales de la plataforma continental y los
z6calos submarinos de las islas; [...]

Son propiedad de la Nacién las aguas de los mares territoriales en la extension y términos que fije el Derecho
Internacional; las aguas marinas interiores; las de las lagunas y esteros que se comuniquen permanente o
intermitentemente con el mar; las de los lagos interiores de formacidn natural que estén ligados directamente a
corrientes constantes; las de los rios y sus afluentes directos o indirectos, desde el punto del cauce en que se
inicien las primeras aguas permanentes, intermitentes o torrenciales, hasta su desembocadura en el mar, lagos,
lagunas o esteros de propiedad nacional; las de las corrientes constantes o intermitentes y sus afluentes directos
o indirectos, cuando el cauce de aquéllas en toda su extension o en parte de ellas, sirva de limite al territorio
nacional o a dos entidades federativas, o cuando pase de una entidad federativa a otra o cruce la linea divisoria
de la Reptuiblica; la de los lagos, lagunas o esteros cuyos vasos, zonas o riberas, estén cruzadas por lineas
divisorias de dos o mds entidades o entre la Reptblica y un pais vecino, o cuando el limite de las riberas sirva de
lindero entre dos entidades federativas o a la Reptiblica con un pais vecino; las de los manantiales que broten en
las playas, zonas maritimas, cauces, vasos o riberas de los lagos, lagunas o esteros de propiedad nacional, y las
que se extraigan de las minas; y los cauces, lechos o riberas de los lagos y corrientes interiores en la extension
que fija la ley. Las aguas del subsuelo pueden ser libremente alumbradas mediante obras artificiales y
apropiarse por el duefio del terreno, pero cuando lo exija el interés publico o se afecten otros aprovechamientos,
el Ejecutivo Federal podrd reglamentar su extraccién y utilizacion y atin establecer zonas vedadas, al igual que
para las demds aguas de propiedad nacional. Cualesquiera otras aguas no incluidas en la enumeracion
anterior, se considerardn como parte integrante de la propiedad de los terrenos por los que corran o en los que
se encuentren sus depositos, pero si se localizaren en dos o mds predios, el aprovechamiento de estas aguas se
considerard de utilidad publica, y quedard sujeto a las disposiciones que dicten las entidades federativas.

En los casos a que se refieren los dos pdrrafos anteriores, el dominio de la Nacién es inalienable e
imprescriptible y la explotacién, el uso o el aprovechamiento de los recursos de que se trata, por los particulares
o por sociedades constituidas conforme a las leyes mexicanas, no podrd realizarse sino mediante concesiones,
otorgadas por el Ejecutivo Federal, de acuerdo con las reglas y condiciones que establezcan las leyes, salvo en
radiodifusion y telecomunicaciones, que serdn otorgadas por el Instituto Federal de Telecomunicaciones. [...]

[...] La capacidad para adquirir el dominio de las tierras y aguas de la Nacién, se regird por las siguientes
prescripciones:

I Sélo los mexicanos por nacimiento o por naturalizacién y las sociedades mexicanas tienen derecho para
adquirir el dominio de las tierras, aguas y sus accesiones o para obtener concesiones de explotacién de minas o
aguas. El Estado podrd conceder el mismo derecho a los extranjeros, siempre que convengan ante la Secretaria
de Relaciones en considerarse como nacionales respecto de dichos bienes y en no invocar por lo mismo la
proteccién de sus gobiernos por lo que se refiere a aquéllos; bajo la pena, en caso de faltar al convenio, de
perder en beneficio de la Nacién, los bienes que hubieren adquirido en virtud del mismo. En una faja de cien
kilémetros a lo largo de las fronteras y de cincuenta en las playas, por ningtin motivo podrdn los extranjeros
adquirir el dominio directo sobre tierrasy aguas. [...]

[...] VIL. Se reconoce la personalidad juridica de los niicleos de poblacion ejidales y comunales y se protege su
propiedad sobre la tierra, tanto para el asentamiento humano como para actividades productivas.

[...] La ley, considerando el respeto y fortalecimiento de la vida comunitaria de los ejidos y comunidades,
protegerd la tierra para el asentamiento humano y regulard el aprovechamiento de tierras, bosques y aguas de
uso comun_y la provisién de acciones de fomento necesarias para elevar el nivel de vida de sus pobladores.
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[...] La restitucion de tierras, bosques y aguas a los niicleos de poblacion se hard en los términos de la ley
reglamentaria;

VIII. Se declaran nulas:

a) Todas las enajenaciones de tierras, aguas y montes pertenecientes a los pueblos, rancherias, congregaciones
o comunidades, hechas por los jefes politicos, Gobernadores de los Estados, o cualquiera otra autoridad local en
contravencion a lo dispuesto en la Ley de 25 de junio de 1856 y demds leyes y disposiciones relativas;

b) Todas las concesiones: composiciones o ventas de tierras, aguas y montes, hechas por las Secretarias de
Fomento, Hacienda o cualquiera otra autoridad federal, desde el dia primero de diciembre de 1876, hasta la
fecha, con las cuales se hayan invadido y ocupado ilegalmente los ejidos, terrenos de comiin repartimiento o
cualquiera otra clase, pertenecientes a los pueblos, rancherias, congregaciones o comunidades, y niicleos de
poblacion.

[...] XVIII. Se declaran revisables todos los contratos y concesiones hechas por los Gobiernos anteriores desde el
afio de 1876, que hayan traido por consecuencia el acaparamiento de tierras, aguas y riquezas naturales de la
Nacidén, por una sola persona o sociedad, y se faculta al Ejecutivo de la Unién para declararlos nulos cuando
impliquen perjuicios graves para el interés ptblico. [...]”

“Articulo 42. El territorio nacional comprende:

[...] V. Las aguas de los mares territoriales en la extension y términos que fija el Derecho Internacional y los
maritimos interiores; [...]”

“Articulo 48. Las islas, los cayos y arrecifes de los mares adyacentes que pertenezcan al territorio nacional, la
plataforma continental, los zécalos submarinos de las islas, de los cayos y arrecifes, los mares territoriales, las
aguas maritimas interiores y el espacio situado sobre el territorio nacional, dependerdn directamente del
Gobierno de la Federacion, con excepcion de aquellas islas sobre las que hasta la fecha hayan ejercido
jurisdiccién los Estados.”

“Articulo 73. EIl Congreso tiene facultad:

[...] XVII. Para dictar leyes sobre vias generales de comunicacion, tecnologias de la informacién y la
comunicacion, radiodifusién, telecomunicaciones, incluida la banda ancha e Internet, postas y correos, y sobre
el uso y aprovechamiento de las aguas de jurisdiccion federal. [...]

[...] XXIX. Para establecer contribuciones:

[...] 2o. Sobre el aprovechamiento y explotacién de los recursos naturales comprendidos en los pdrrafos 4°y 59
del articulo 27; [...]”

“Articulo 76. Son facultades exclusivas del Senado:

[...] IlI. Autorizarlo también para que pueda permitir la salida de tropas nacionales fuera de los limites del Paris,
el paso de tropas extranjeras por el territorio nacional y la estacion de escuadras de otra potencia, por mds de
un mes, en aguas mexicanas. [...]”

“Articulo 107. [..] Cuando se reclamen actos que tengan o puedan tener como consecuencia privar de la
propiedad o de la posesién y disfrute de sus tierras, aguas, pastos y montes a los ejidos o a los niicleos de
poblacién que de hecho o por derecho guarden el estado comunal, o a los ejidatarios o comuneros, deberdn
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recabarse de oficio todas aquellas pruebas que puedan beneficiar a las entidades o individuos mencionados y
acordarse las diligencias que se estimen necesarias para precisar sus derechos agrarios, asi como la naturaleza
y efectos de los actos reclamados. [...]”

“Articulo 115. [...] lIl. Los Municipios tendrdn a su cargo las funciones y servicios ptblicos siguientes:
a) Agua potable, drenaje, alcantarillado, tratamiento y disposicion de sus aguas residuales; [...]”

“Articulo 122. [..] C. La Federacion, la Ciudad de México, asi como sus demarcaciones territoriales, y los
Estados y Municipios conurbados en la Zona Metropolitana, establecerdn mecanismos de coordinacién
administrativa en materia de planeacion del desarrollo y ejecucién de acciones regionales para la prestacién de
servicios publicos, en términos de la ley que emita el Congreso de la Unién.

Para la eficaz coordinacion a que se refiere el pdrrafo anterior, dicha ley establecerd las bases para la
organizacién y funcionamiento del Consejo de Desarrollo Metropolitano, al que corresponderd acordar las
acciones en materia de asentamientos humanos; proteccién al ambiente; preservacion y restauracién del
equilibrio ecoldgico; transporte; trdnsito; agua potable y drenaje; recoleccién, tratamiento y disposicion de
desechos sélidos, y sequridad publica. [...]”

“Articulo 123. [...] XXXI. La aplicacién de las leyes del trabajo corresponde a las autoridades de las entidades
federativas, de sus respectivas jurisdicciones, pero es de la competencia exclusiva de las autoridades federales
en los asuntos relativos a:

[...] b) Empresas:

[...] 3. Aquéllas que ejecuten trabajos en zonas federales o que se encuentren bajo jurisdiccién federal, en las
aguas territoriales o en las comprendidas en la zona econémica exclusiva de la Nacion. [...]”

TRANSITORIOS

“Tercero.- El Congreso de la Unién, contard con un plazo de 360 dias para emitir una Ley General de Aguas.”

24. Nicaragua

“Articulo 10. El territorio nacional es el comprendido entre el Mar Caribe y el Océano Pacifico y las Republicas
de Honduras y Costa Rica. De conformidad con las sentencias de la Corte Internacional de Justicia del ocho de
octubre del afio dos mil siete y del diecinueve de noviembre del afio dos mil doce, Nicaragua limita en el Mar
Caribe con Honduras, Jamaica, Colombia, Panamd y Costa Rica.

La soberania, jurisdiccién y derechos de Nicaragua se extienden a las islas, cayos, bancos y rocas, situados en el
Mar Caribe, Océano Pacifico y Golfo de Fonseca; asi como a las aguas interiores, el mar territorial, la zona
contigua, la zona econémica exclusiva, la plataforma continental y el espacio aéreo correspondiente, de
conformidad con la ley y las normas de Derecho Internacional, y las sentencias emitidas por la Corte
Internacional de Justicia. [...]”

“Articulo 89. [...] El Estado reconoce las formas comunales de propiedad de la tierra de las comunidades de la
Costa Caribe. Igualmente reconoce el goce, uso y disfrute de las aguas y bosques de sus tierras comunales.”
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“Articulo 102. Los recursos naturales son patrimonio nacional. La preservacion del ambiente y la conservacion,
desarrollo y explotacion racional de los recursos naturales corresponden al Estado; éste podrd celebrar
contratos de explotacién racional de estos recursos, cuando el interés nacional lo requiera, bajo procesos
transparentes y publicos. [...]”

“Articulo 105. Es obligacion del Estado promover, facilitar y regular la prestacion de los servicios publicos
bdsicos de energia, comunicacidn, agua, transportes, infraestructura vial, puertos y aeropuertos a la poblacién,
y derecho inalienable de la misma el acceso a ellos. Las inversiones privadas y sus modalidades y las concesiones
de explotacién a sujetos privados en estas dreas, serdn reguladas por la ley en cada caso. [...]”

“Articulo 177. [...] Los gobiernos municipales tienen competencia en materia que incida en el desarrollo socio
econémico de su circunscripcion. En los contratos de explotacion racional de los recursos naturales ubicados en
el municipio respectivo el Estado solicitard y tomard en cuenta la opinién de los gobiernos municipales antes de
autorizarlos. [...]”

“Articulo 180. Las comunidades de la Costa Caribe tienen el derecho inalienable de vivir y desarrollarse bajo la
forma de organizacion politico-administrativa, social y cultural que corresponde a sus tradiciones histéricas y
culturales.

[...] El Estado garantiza a estas comunidades el disfrute de sus recursos naturales, la efectividad de sus formas
de propiedad comunal y la libre eleccion de sus autoridades y representantes. |[...]”

“Articulo 181. [...] Las concesiones y los contratos de explotacion racional de los recursos naturales que otorga
el Estado en las Regiones Auténomas de la Costa Caribe deberdn contar con la aprobacién del Consejo Regional
Auténomo correspondiente. [...]”

25. Panama

“ARTICULO 110. En materia de salud, corresponde primordialmente al Estado el desarrollo de las siguientes
actividades, integrando las funciones de prevencidn, curacion y rehabilitacidn:

[...] 4. Combatir las enfermedades transmisibles mediante el saneamiento ambiental, el desarrollo de la
disponibilidad de agua potable y adoptar medidas de inmunizacion, profilaxis y tratamiento, proporcionadas
colectiva o individualmente, a toda la poblacion. [...]”

“ARTICULO 118. Es deber fundamental del Estado garantizar que la poblacién viva en un ambiente sano y
libre de contaminacion, en donde el aire, el agua y los alimentos satisfagan los requerimientos del desarrollo
adecuado de la vida humana.”

“ARTICULO 120. EIl Estado reglamentard, fiscalizard y aplicard oportunamente las medidas necesarias para
garantizar que la utilizacion y el aprovechamiento de la fauna terrestre, fluvial y marina, asi como de los
bosques, tierrasy aguas, se lleven a cabo racionalmente, de manera que se evite su depredacion y se asegure su
preservacién, renovacion y permanencia.”

“ARTICULO 121. La Ley reglamentard el aprovechamiento de los recursos naturales no renovables, a fin de
evitar que del mismo se deriven perjuicios sociales, econémicos y ambientales.”
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“ARTICULO 126. Para el cumplimiento de los fines de la politica agraria, el Estado desarrollard las siguientes
actividades:

1. Dotar a los campesinos de las tierras de labor necesarias y regular el uso de las aguas. La Ley podrd
establecer un régimen especial de propiedad colectiva para las comunidades campesinas que lo soliciten [...]”

“ARTICULO 257. Pertenecen al Estado:

[...] 6. Las salinas, las minas, las aguas subterrdneas y termales, depdsitos de hidrocarburos, las canteras y los
yacimientos de toda clase que no podrdn ser objeto de apropiacién privada, pero podrdn ser explotados
directamente por el Estado, mediante empresas estatales o mixtas, o ser objeto de concesion u otros contratos
para su explotacién, por empresas privadas. La Ley reglamentard todo lo concerniente a las distintas formas de
explotacién sefialadas en este ordinal. [...]”

“ARTICULO 258. Pertenecen al Estado y son de uso publico y, por consiguiente, no pueden ser objeto de
apropiacion privada:

1. El mar territorial y las aguas lacustres y fluviales, las playas y riberas de las mismas y de los rios navegables,
y los puertos y esteros. Todos estos bienes son de aprovechamiento libre y comun, sujetos a la reglamentacion
que establezca la Ley.

2. Las tierras y las aguas destinadas a servicios publicos y a toda clase de comunicaciones.

3. Las tierras y las aguas destinadas o que el Estado destine a servicios publicos de irrigacién, de produccion
hidroeléctrica, de desagiies y de acueductos. [...]”

“ARTICULO 259. Las concesiones para la explotacién del suelo, del subsuelo, de los bosques y para la utilizacién
de agua, de medios de comunicacién o transporte y de otras empresas de servicio publico, se inspirardn en el
bienestar social y el interés ptiblico.”

“ARTICULO 316. Se crea una persona juridica auténoma de Derecho Piiblico, que se denominard Autoridad del
Canal de Panamd, a la que corresponderd privativamente la administracidn, funcionamiento, conservacion,
mantenimiento y modernizacién del Canal de Panamd y sus actividades conexas, con arreglo a las normas
constitucionales y legales vigentes, a fin de que funcione de manera segura, continua, eficiente y rentable.
Tendrd patrimonio propio y derecho de administrarlo.

A la Autoridad del Canal de Panamd corresponde la responsabilidad por la administracion, mantenimiento, uso

y conservacioén de los recursos hidricos de la cuenca hidrogrdfica del Canal de Panamd, constituidos por el agua
de los lagos y sus corrientes tributarias, en coordinacién con los organismos estatales que la Ley determine. Los
planes de construccién, uso de las aguas, utilizacién, expansion, desarrollo de los puertos y de cualquiera otra
obra o construccion en las riberas del Canal de Panamd, requerirdn la aprobacién previa de la Autoridad del
Canal de Panamad. [...]”

26. Paraguay

“Articulo 116. De los latifundios improductivos. Con el objeto de eliminar progresivamente los latifundios
improductivos, la ley atenderd a la aptitud natural de las tierras, a las necesidades del sector de poblacién
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vinculado con la agricultura y a las previsiones aconsejables para el desarrollo equilibrado de las actividades
agricolas, agropecuarias, forestales e industriales, asi como al aprovechamiento sostenible de los recursos
naturales y de la preservacién del equilibrio ecolégico. [...]”

“Articulo 163. De la competencia. Es de competencia del gobierno departamental:

1. coordinar sus actividades con las de las distintas municipalidades del departamento; organizar los servicios
departamentales comunes, tales como obras publicas, provision de energia, de agua potable y los demds que
afecten conjuntamente a mds de un Municipio, asi como promover las asociaciones de cooperacién entre ellos;

[.]

27. Peri

“Articulo 7-A.- El Estado reconoce el derecho de toda persona a acceder de forma progresiva y universal al
agua potable. El Estado garantiza este derecho priorizando el consumo humano sobre otros usos.

El Estado promueve el manejo sostenible del agua, el cual se reconoce como un recurso natural esencial y como
tal, constituye un bien ptiblico y patrimonio de la Nacién. Su dominio es inalienable e imprescriptible.”

“Articulo 66.- Los recursos naturales, renovables y no renovables, son patrimonio de la Nacién. El Estado es
soberano en su aprovechamiento.

Por ley orgdnica se fijan las condiciones de su utilizacion y de su otorgamiento a particulares. La concesion
otorga a su titular un derecho real, sujeto a dicha norma legal.”

“Articulo 67.- El Estado determina la politica nacional del ambiente. Promueve el uso sostenible de sus recursos
naturales.”

“Articulo 71.- En cuanto a la propiedad, los extranjeros, sean personas naturales o juridicas, estdn en la misma
condicién que los peruanos, sin que, en caso alguno, puedan invocar excepcion ni proteccion diplomdtica.

Sin embargo, dentro de cincuenta kilémetros de las fronteras, los extranjeros no pueden adquirir ni poseer por
titulo alguno, minas, tierras, bosques, aguas, combustibles ni fuentes de energia, directa ni indirectamente,
individualmente ni en sociedad, bajo pena de perder, en beneficio del Estado, el derecho asi adquirido. Se
exceptta el caso de necesidad ptiblica expresamente declarada por decreto supremo aprobado por el Consejo de
Ministros conforme a ley.”

“Articulo 77.- La administracién econémica y financiera del Estado se rige por el presupuesto que anualmente
aprueba el Congreso. La estructura del presupuesto del sector ptiblico contiene dos secciones: gobierno central
e instancias descentralizadas.

El presupuesto asigna equitativamente los recursos ptblicos, su programacién y ejecucién responden a los
criterios de eficiencia de necesidades sociales bdsicas y de descentralizacién. Corresponden a las respectivas
circunscripciones, conforme a ley, recibir una participaciéon adecuada del total de los ingresos y rentas
obtenidos por el Estado en la explotacién de los recursos naturales en cada zona en calidad de canon.”
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“Articulo 195.- Los gobiernos locales promueven el desarrollo y la economia local, y la prestacién de los
servicios publicos de su responsabilidad, en armonia con las politicas y planes nacionales y regionales de
desarrollo.

Son competentes para:

[...] 8. Desarrollar y regular actividades y/o servicios en materia de educacién, salud, vivienda, saneamiento,
medio ambiente, sustentabilidad de los recursos naturales, transporte colectivo, circulacién y trdnsito, turismo,
conservacion de monumentos arqueoldgicos e historicos, cultura, recreacion y deporte, conforme a ley. [...]”

28. Repiblica Dominicana

“Articulo 14.- Recursos naturales. Son patrimonio de la Nacion los recursos naturales no renovables que se
encuentren en el territorio y en los espacios maritimos bajo jurisdiccion nacional, los recursos genéticos, la
biodiversidad y el espectro radioeléctrico.”

“Articulo 15.- Recursos hidricos. El agua constituye patrimonio nacional estratégico de uso publico,
inalienable, imprescriptible, inembargable y esencial para la vida. EI consumo humano del agua tiene prioridad
sobre cualquier otro uso. El Estado promoverd la elaboracion e implementacion de politicas efectivas para la
proteccién de los recursos hidricos de la Nacion.

Pdrrafo. - Las cuencas altas de los rios y las zonas de biodiversidad endémica, nativa y migratoria, son objeto de
proteccién especial por parte de los poderes publicos para garantizar su gestién y preservacién como bienes
fundamentales de la Nacién. Los rios, lagos, lagunas, playas y costas nacionales pertenecen al dominio ptiblico y
son de libre acceso, observdndose siempre el respeto al derecho de propiedad privada. La ley regulard las
condiciones, formas y servidumbres en que los particulares accederdn al disfrute o gestion de dichas dreas.”

“Articulo 17.- Aprovechamiento de los recursos naturales. Los yacimientos mineros y de hidrocarburos y, en
general, los recursos naturales no renovables, sélo pueden ser explorados y explotados por particulares, bajo
criterios ambientales sostenibles, en virtud de las concesiones, contratos, licencias, permisos o cuotas, en las
condiciones que determine la ley. Los particulares pueden aprovechar los recursos naturales renovables de
manera racional con las condiciones, obligaciones y limitaciones que disponga la ley. En consecuencia:

1) Se declara de alto interés publico la exploracién y explotacion de hidrocarburos en el territorio nacional y en
las dreas maritimas bajo jurisdiccién nacional;

2) Se declara de prioridad nacional y de interés social la reforestacion del pais, la conservacion de los bosques y
la renovacién de los recursos forestales;

3) Se declara de prioridad nacional la preservacién y aprovechamiento racional de los recursos vivos y no vivos
de las dreas maritimas nacionales, en especial el conjunto de bancos y emersiones dentro de la politica nacional
de desarrollo maritimo;

4) Los beneficios percibidos por el Estado por la explotaciéon de los recursos naturales serdn dedicados al
desarrollo de la Nacién y de las provincias donde se encuentran, en la proporcion y condiciones fijadas por ley.”
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“Articulo 50.- Libertad de empresa. El Estado reconoce y garantiza la libre empresa, comercio e industria.
Todas las personas tienen derecho a dedicarse libremente a la actividad econdmica de su preferencia, sin mds
limitaciones que las prescritas en esta Constitucién y las que establezcan las leyes.

[...] 3) El Estado puede otorgar concesiones por el tiempo y la forma que determine la ley, cuando se trate de
explotacién de recursos naturales o de la prestacién de servicios publicos, asegurando siempre la existencia de
contraprestaciones o contrapartidas adecuadas al interés piiblico y al equilibrio medioambiental.”

“Articulo 61.- Derecho a la salud. Toda persona tiene derecho a la salud integral. En consecuencia:

1) EI Estado debe velar por la proteccién de la salud de todas las personas, el acceso al agua potable, el
mejoramiento de la alimentacion, de los servicios sanitarios, las condiciones higiénicas, el saneamiento
ambiental, asi como procurar los medios para la prevencion y tratamiento de todas las enfermedades,
asegurando el acceso a medicamentos de calidad y dando asistencia médica y hospitalaria gratuita a quienes la
requieran;

2) El Estado garantizard, mediante legislaciones y politicas ptblicas, el ejercicio de los derechos econémicos y
sociales de la poblacién de menores ingresos y, en consecuencia, prestard su proteccion y asistencia a los grupos
y sectores vulnerables; combatird los vicios sociales con las medidas adecuadas y con el auxilio de las
convenciones y las organizaciones internacionales.”

“Articulo 67.- Protecciéon del medio ambiente. Constituyen deberes del Estado prevenir la contaminacion,
proteger y mantener el medio ambiente en provecho de las presentes y futuras generaciones. En consecuencia:

1) Toda persona tiene derecho, tanto de modo individual como colectivo, al uso y goce sostenible de los recursos
naturales; a habitar en un ambiente sano, ecolégicamente equilibrado y adecuado para el desarrollo y
preservacion de las distintas formas de vida, del paisaje y de la naturaleza;

[...] 4) En los contratos que el Estado celebre o en los permisos que se otorguen que involucren el uso y
explotacién de los recursos naturales, se considerard incluida la obligacién de conservar el equilibrio ecoldgico,
el acceso a la tecnologia y su transferencia, asi como de restablecer el ambiente a su estado natural, si éste
resulta alterado;

5) Los poderes piublicos prevendrdn y controlardn los factores de deterioro ambiental, impondrdn las sanciones
legales, la responsabilidad objetiva por darios causados al medio ambiente y a los recursos naturales y exigirdn
su reparacion. Asimismo, cooperardn con otras naciones en la proteccion de los ecosistemas a lo largo de la
frontera maritima y terrestre.”

“Articulo 75.- Deberes fundamentales. Los derechos fundamentales reconocidos en esta Constitucion
determinan la existencia de un orden de responsabilidad juridica y moral, que obliga la conducta del hombre y
la mujer en sociedad. En consecuencia, se declaran como deberes fundamentales de las personas los siguientes:

[...] 11) Desarrollar y difundir la cultura dominicana y proteger los recursos naturales del pais, garantizando la
conservacion de un ambiente limpio y sano; [...]”

“Articulo 193.- Principios de organizacion territorial. La Reptiblica Dominicana es un Estado unitario cuya
organizacién territorial tiene como finalidad propiciar su desarrollo integral y equilibrado y el de sus
habitantes, compatible con sus necesidades y con la preservacion de sus recursos naturales, de su identidad
nacional y de sus valores culturales. La organizacién territorial se hard conforme a los principios de unidad,
identidad, racionalidad politica, administrativa, social y econémica. “
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“Articulo 194.- Plan de ordenamiento territorial. Es prioridad del Estado la formulacién y ejecucion,
mediante ley, de un plan de ordenamiento territorial que asegure el uso eficiente y sostenible de los recursos
naturales de la Nacién, acorde con la necesidad de adaptacion al cambio climadtico.”

29. San Cristobal y Nieves

“Protection from deprivation of property.
8.-

[...] (5) Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (4) to the extent that the law in question authorises-

[...] ¢) the imposition of reasonable restrictions upon the remission of any sum of money in order to prevent or
regulate the transfer to a country outside Saint Christopher and Nevis of capital raised in Saint Christopher and
Nevis or in some other country or derived from the natural resources of Saint Christopher and Nevis.

(6) Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (1)-

[...] vii) for so long only as may be necessary for those purposes, for the purposes of any examination,
investigation, trial or inquiry or, in the case of land, for the purposes of the carrying out thereon of work of soil
conservation or the conservation of other natural resources or work relating to agricultural development or
improvement (being work relating to such development or improvement that the owner or occupier of the land
has been required, and has without reasonable excuse refused or failed, to carry out), [...]”

“SCHEDULE 5

LEGISLATIVE POWERS

PART 1

Matters with respect to which the Nevis Island Legislature has exclusive power to make laws
[...] (8) Conservation and supply of water. [...]

[...] PART 2

Interpretation

1. In this schedule references to incidental and supplementary matters include, without prejudice to their
generality-

[...] (i) taxes in respect of the use of premises for the manufacture of aerated water for use as a beverage; [...]”

30. San Vicente y las Granadinas
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“6. Protection from deprivation or property

[...] 5. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (4) of this section to the extent that the law in question authorizes-

[...] c. the imposition of reasonable restrictions upon the remission of any sum of money in order to prevent or
regulate the transfer to a country outside Saint Vincent of capital raised in Saint Vincent, or in some other
country or derived from the natural resources of Saint Vincent.

6. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (1) of this section-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property, interest or right-

vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry or, in
the case of land, for the purposes of the carrying out thereon of work of soil conservation or the conservation of
other natural resources or work relating to agricultural development or improvement (being work relating to
such development or improvement that the owner or occupier of the land

has been required, and has without reasonable excuse refused or failed, to carry out), [...]”

31. Santa Lucia

“6.- PROTECTION FROM DEPRIVATION OF PROPERTY

[...] (5) Nothing contained in or done under that authority of any law shall be held to be inconsistent with or
in contravention of subsection (4) of this section to the extent that the law in question authorises-

c) the imposition of reasonable restrictions upon the remission of any sum of money in order to prevent or
regulate the transfer to a country outside Saint Lucia of capital raised in Saint Lucia or in some other country
or derived from the natural resources of Saint Lucia.

(6) Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of subsection (1) of this section-

a) to the extent that the law in question makes provision for the taking of possession or acquisition of any
property, interest or right-

vii) for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, for the purposes of the carrying out thereon of work of soil conservation or the
conservation of other natural resources or work relating to agricultural development or improvement
(being work relating to such development or improvement that the owner or occupier of the land has been
required, and has without reasonable excuse refused or failed, to carry out) [...]”
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32. Suriname

“Article 2. [...] 3. The extent and boundaries of the territorial waters and the rights of Suriname to the adjacent
continental shelf and the economic zone are determined by law.”

“Article 41. Natural riches and resources are property of the nation and shall be used to promote economic,
social and cultural development. The nation has the inalienable right to take complete possession of its natural
resources in order to utilize them to the benefit of the economic, social and cultural development of Suriname.”

“Article 72. Without prejudice to what is reserved elsewhere in the Constitution for regulation by law, the
following subjects shall certainly be determined by law:

[...] e. The determination of the extent and boundaries of the territorial waters and the rights of the Republic of
Suriname to the adjacent continental shelf and the economic zone; [...]”

33. Trinidad y Tobago

34. Uruguay

“Articulo 47.- [...] El agua es un recurso natural esencial para la vida.
El acceso al agua potable y el acceso al saneamiento, constituyen derechos humanos fundamentales.
1) La politica nacional de aguas y saneamiento estard basada en:

a) el ordenamiento del territorio, conservacién y proteccién del Medio Ambiente y la restauracién de la
naturaleza.

b) la gestién sustentable, solidaria con las generaciones futuras, de los recursos hidricos y la preservacién del
ciclo hidrolégico que constituyen asuntos de interés general. Los usuarios y la sociedad civil, participardn en
todas las instancias de planificacién, gestion y control de recursos hidricos; estableciéndose las cuencas
hidrogrdficas como unidades bdsicas.

c) el establecimiento de prioridades para el uso del agua por regiones, cuencas o partes de ellas, siendo la
primera prioridad el abastecimiento de agua potable a poblaciones.

d) el principio por el cual la prestacién del servicio de agua potable y saneamiento, deberd hacerse
anteponiendo las razones de orden social a las de orden econdmico.

Toda autorizacién, concesion o permiso que de cualquier manera vulnere las disposiciones anteriores deberd
ser dejada sin efecto.
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2) Las aguas superficiales, asi como las subterrdneas, con excepcion de las pluviales, integradas en el ciclo
hidrolégico, constituyen un recurso unitario, subordinado al interés general, que forma parte del dominio
publico estatal, como dominio ptiblico hidrdulico.

3) El servicio ptiblico de saneamiento y el servicio ptiblico de abastecimiento de agua para el consumo humano
serdn prestados exclusiva y directamente por personas juridicas estatales.

4) La ley, por los tres quintos de votos del total de componentes de cada Cdmara, podrd autorizar el suministro
de agua, a otro pais, cuando éste se encuentre desabastecido y por motivos de solidaridad.”

“Articulo 188.- Para que la ley pueda admitir capitales privados en la constitucién o ampliacion del patrimonio
de los Entes Auténomos o de los Servicios Descentralizados, asi como para reglamentar la intervencién que en
tales casos pueda corresponder a los respectivos accionistas en los Directorios, se requerirdn los tres quintos de
votos del total de los componentes de cada Cdmara.

El aporte de los capitales particulares y la representacion de los mismos en los Consejos o Directorios nunca
serdn superiores a los del Estado.

El Estado podrd, asimismo, participar en actividades industriales, agropecuarias o comerciales, de empresas
formadas por aportes obreros, cooperativos o capitales privados, cuando concurra para ello el libre
consentimiento de la empresa y bajo las condiciones que se convengan previamente entre las partes.

La ley, por mayoria absoluta del total de componentes de cada Cdmara, autorizard en cada caso esa
participacién, asegurando la intervencién del Estado en la direccion de la empresa. Sus representantes se
regirdn por las mismas normas que los Directores de los Entes Auténomos y Servicios Descentralizados.

Las disposiciones de este articulo no serdn aplicables a los servicios ptiblicos de agua potable y saneamiento.”

35. Venezuela

“Articulo 83. La salud es un derecho social fundamental, obligacién del Estado, que lo garantizard como parte
del derecho a la vida. El Estado promoverd y desarrollard politicas orientadas a elevar la calidad de vida,
el bienestar colectivo y el acceso a los servicios. Todas las personas tienen derecho a la proteccion de la salud,
asi como el deber de participar activamente en su promocion y defensa, y el de cumplir con las medidas
sanitarias y de saneamiento que establezca la ley, de conformidad con los tratados y convenios internacionales
suscritos y ratificados por la Reptiblica.”

“Articulo 113. No se permitirdn monopolios. [...]

[...] Cuando se trate de explotacion de recursos naturales propiedad de la Nacién o de la prestacion de servicios
de naturaleza ptblica con exclusividad o sin ella, el Estado podrd otorgar concesiones por tiempo determinado,
asegurando siempre la existencia de contraprestaciones o contrapartidas adecuadas al interés ptiblico.”

“Articulo 120. El aprovechamiento de los recursos naturales en los hdbitats indigenas por parte del Estado se
hard sin lesionar la integridad cultural, social y econémica de los mismos e, igualmente, estd sujeto a previa
informacidn y consulta a las comunidades indigenas respectivas. Los beneficios de este aprovechamiento por
parte de los pueblos indigenas estdn sujetos a esta Constituciény a la ley.”
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“Articulo 127. [..] Es una obligaciéon fundamental del Estado, con la activa participacion de la sociedad,
garantizar que la poblacion se desenvuelva en un ambiente libre de contaminacién, en donde el aire, el agua,
los suelos, las costas, el clima, la capa de ozono, las especies vivas, sean especialmente protegidos, de
conformidad con la ley.”

“Articulo 129. [...] En los contratos que la Reptiblica celebre con personas naturales o juridicas, nacionales o
extranjeras, o en los permisos que se otorguen, que afecten los recursos naturales, se considerard incluida aun
cuando no estuviere expresa, la obligacién de conservar el equilibrio ecolégico, de permitir el acceso a la
tecnologia y la transferencia de la misma en condiciones mutuamente convenidasy de restablecer el ambiente a
su estado natural si éste resultare alterado, en los términos que fije la ley.”

“Articulo 156. Es de la competencia del Poder Ptblico Nacional:

[...] 16. El régimen y administracion de las minas e hidrocarburos; el régimen de las tierras baldias; y la
conservacion, fomento y aprovechamiento de los bosques, suelos, aguas y otras riquezas naturales del pais.

El Ejecutivo Nacional no podrd otorgar concesiones mineras por tiempo indefinido.

La ley establecerd un sistema de asignaciones econdmicas especiales en beneficio de los Estados en cuyo
territorio se encuentren situados los bienes que se mencionan en este numeral, sin perjuicio de que también
puedan establecerse asignaciones especiales en beneficio de otros Estados.

[...] 23. Las politicas nacionales y la legislacion en materia naviera, de sanidad, vivienda, seguridad alimentaria,
ambiente, aguas, turismo y ordenacion del territorio.

[...] 29. El régimen general de los servicios ptblicos domiciliarios y, en especial, electricidad, agua potable y gas
[..]”

“Articulo 178. Son de la competencia del Municipio el gobierno y administracion de sus intereses y la gestion de
las materias que le asignen esta Constitucién y las leyes nacionales, en cuanto concierne a la vida local, en
especial la ordenacién y promocidn del desarrollo econémico y social, la dotacién y prestacion de los servicios
publicos domiciliarios, la aplicacién de la politica referente a la materia inquilinaria con criterios de equidad,
justicia y contenido de interés social, de conformidad con la delegacion prevista en la ley que rige la materia, la
promocion de la participacion, y el mejoramiento, en general, de las condiciones de vida de la comunidad, en las
siguientes dreas:

[...] 6. Servicio de agua potable, electricidad y gas doméstico; alcantarillado, canalizacién y disposicion de
aguas servidas; cementerios y servicios funerarios. [...]”

“Articulo 302. El Estado se reserva, mediante la ley orgdnica respectiva, y por razones de conveniencia
nacional, la actividad petrolera y otras industrias, explotaciones, servicios y bienes de interés ptblico y de
cardcter estratégico. El Estado promoverd la manufactura nacional de materias primas provenientes de la
explotacién de los recursos naturales no renovables, con el fin de asimilar, crear e innovar tecnologias, generar
empleo y crecimiento econémico, y crear riqueza y bienestar para el pueblo.”

“Articulo 304. Todas las aguas son bienes de dominio ptblico de la Nacion, insustituibles para la vida y el
desarrollo. La ley establecerd las disposiciones necesarias a fin de garantizar su proteccién, aprovechamiento y
recuperacion, respetando las fases del ciclo hidroldgico y los criterios de ordenacién del territorio.”
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“Articulo 305. [..] El Estado protegerd los asentamientos y comunidades de pescadores o pescadoras
artesanales, asi como sus caladeros de pesca en aguas continentales y los préximos a la linea de costa definidos
enlaley.”
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HUELLA HIDRICA

No. 28. Junio, 2021

El agua en las
Constituciones de Asia

En el marco del proceso constitucional que
actualmente se desarrolla en Chile, continuamos con
un especial sobre “Agua y Constitucién”, en que
identificaremos como el tema del agua se recoge en las
Constituciones del mundo.

Este nimero estd dedicado a Asia, revisando la
situacion de los 47 paises que integran este
continente. Para visualizar de un modo mas
comprensivo e integral la materia que nos convoca,
nos focalizaremos en tres grandes ambitos: agua
propiamente tal, saneamiento y referencias explicitas
y generales a los recursos naturales, de modo de
detectar las principales disposiciones que, a su
respecto, tienen los textos constituciones vigentes en
Asia. Se excluyen de esta enunciacion las menciones y
regulaciones relativas al medio ambiente, por exceder
la extensién y el caracter mas acotado y particular de
este documento.

Se han utilizado las versiones oficiales y algunas
traducciones de las respectivas Cartas Fundamentales,
incluyéndose un hipervinculo en cada caso.
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l. Presentacion esquematica de la regulacion del agua en las Constituciones de
Asia

La siguiente tabla muestra los aspectos mas relevantes detectados en el analisis de la regulacién constitucional
del agua en Asia. Para facilitar la sistematizacién de las disposiciones que luego se transcriben literalmente,
hemos categorizado nuestros hallazgos, distinguiendo los paises cuyas Constituciones:

i) no tienen ninguna referencia especifica al agua;

ii) incluyen el agua, normalmente de modo implicito, en preceptos mas genéricos sobre recursos
naturales;

iii) precisan la naturaleza juridica del agua;
iv) aluden al caracter o funcion territorial del agua (integrante del territorio del Estado);

v) contienen mandatos o prescripciones sobre el uso racional, sostenible, sustentable, equitativo o
equilibrado del agua;

vi) reconocen explicitamente el acceso al agua para uso personal y doméstico y/o saneamiento como
derechos/derechos humanos;

vii) consagran la propiedad privada sobre los derechos de aprovechamiento de aguas; y,

viii) otras alusiones relacionadas.
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Pais Sin Preceptos Naturaleza Caracter o Uso - Propiedad Otros
. ;o PR . . Reconocimiento .
menciones genéricos | juridica del funcién racional, explicito de privada sobre
especificas sobre agua territorial sostenible, degechos al derechos de
al agua recursos del agua sustentable, aguay/o aprovechamiento
naturales equitativo o gua y, de aguas
s saneamiento
equilibrado
del agua

Afganistan

Arabia

Saudita

Armenia

Azerbaiyan

Bahrein

Bangladesh
Bhutén
gg‘;zialam
Camboya
China

rabes
Unidos _

derusa |
Filipinas
Georgia
India
Indonesia
gig)ﬁblica *

Islamica del)

Iraq

[«

Israel  (sin
Constitucion;
si leyes
basicas)
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Reptblica de
Corea (Corea
del Sur)

Reptblica
Democratica
Popular Lao

K| [

Republica

Pais Sin Preceptos Naturaleza Caracter o Uso R imient Propiedad Otros
menciones genéricos juridica del funcién racional, econltf C.I;m:;n ° privada sobre
especificas sobre agua territorial sostenible, pr 1cl11 o (: derechos de
al agua recursos del agua sustentable, erechos a aprovechamiento
naturales equitativo o agua 3.,/ 0 " de aguas
equilibrado saneamiento
del agua

Japén -
Jordania -
Kazajstan -
Kirguistan -
Kuwait
Libano
Malasi

alasia
Maldi
Mongolia -
M

yanmar
Nepal
Oma

o
Pakista

akistan

t
o
Republica
Arabe Siria

Popular
Democratica
de Corea
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Pais Sin Preceptos Naturaleza Caracter o Uso .. Propiedad Otros
. ] st . . Reconocimiento .
menciones genéricos | juridicadel funcién racional, . privada sobre
Pl - . explicito de
especificas sobre agua territorial sostenible, derechos de
derechos al X
al agua recursos del agua sustentable, aguay/o aprovechamiento
naturales equitativo o gua y, de aguas
P saneamiento
equilibrado
del agua
Singapur
Sri Lanka
Tailandia
Tayikistan

Timor-Leste

SIS

MR J - E

Turquia

Turkmenistan

Uzbekistan
Vietnam

Yemen

Fuente: elaboracion propia, en base a la Constitucion de cada pais.
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l. Tratamiento del agua, saneamiento y recursos naturales (en general) en las
Constituciones de Asia

1. Afganistan

“Article Nine. Mines and other subterranean resources as well as historical relics shall be the property of the
state. Protection, management and proper utilization of public properties as well as natural resources shall be
regulated by law.”

2. Arabia Saudita

“Article 14. All God-given resources of the country, both under and above ground, or in territorial waters, or
within terrestrial and maritime limits to which the State jurisdiction extends, as well as the revenues accruing
therefrom shall be owned by the State as specified by the law. Likewise the law shall specify the means to be
employed for the utilization, protection and development of these resources in a manner conducive to the
promotion of the State's interest, security and economy. ”

“Article 15. No concessions shall be awarded or permission given for the utilization of the country's natural
resources, except as permitted by the law. ”

3. Armenia

“Article 10. Guaranteeing Property. [...] 2. Subsoils and water resources shall be exclusive property of the
State.”

“Article 12. Preservation of the Environment and Sustainable Development. 1. The state shall promote the
preservation, improvement, and regeneration of the environment, and the reasonable utilization of natural
resources, governed by the principle of sustainable development and taking into account the responsibility
towards future generations. [...]”

4. Azerbaiyan

“Article 11. Territory. [...] Il. The Republic of Azerbaijan territory includes the Republic of Azerbaijan inner
waters, the Caspian Sea (Lake) sector relating to the Republic of Azerbaijan, [and] the air space over the Republic
of Azerbaijan. [...]”
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“Article 14. Natural Resources. Natural resources belong to the Republic of Azerbaijan, without damage to the
rights and interests of any physical or juridical person.”

“Article 16. Social Development and the State. [...] I. The Republic of Azerbaijan promotes the development of
culture, education, medical care, science, art, protects the nature of the country, historical, material and spiritual
values of the people.”

“Article 39. Right of Living in Healthy Environment. [...] IIl. No one may cause threat or damage to the
environment and natural resources beyond the limits set by law. [...]”

5. Bahrein

“Article 11. All natural wealth and resources are State property. The State shall safeguard them and exploit them
properly, while observing the requirements of the security of the State and of the national economy.”

“Article 37. [...] However, peace treaties and treaties of alliance, treaties relating to State territory, natural
resources, rights of sovereignty, the public and private rights of citizens, treaties pertaining to commerce,
shipping and residence, and treaties which involve the State Exchequer in non-budget expenditure or which entail
amendment of the laws of Bahrain, must be promulgated by law to be valid. [...]”

“Article 117. a. Any commitment to exploit a natural resource or a public utility shall be only by operation of law
and for a limited time. The preliminary procedures shall ensure that the search and exploration work are
facilitated and that openness and competition are realized. [...]”

6. Bangladesh

“18A. Protection and improvement of environment and biodiversity. The State shall endeavour to protect
and improve the environment and to preserve and safeguard the natural resources, bio-diversity, wetlands,
forests and wild life for the present and future citizens.”

“143. Property of the Republic. (1) There shall vest in the Republic, in addition to any other land or property
lawfully vested-

(a) all minerals and other things of value underlying any land of Bangladesh;

(b) all lands, minerals and other things of value underlying the ocean within the territorial waters, or the ocean
over the continental shelf, of Bangladesh; |[...]

(2) Parliament may from time to time by law provide for the determination of the boundaries of the territory of
Bangladesh and of the territorial waters and the continental shelf of Bangladesh.”

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 9


https://www.constituteproject.org/constitution/Bahrain_2002.pdf
http://bdlaws.minlaw.gov.bd/act-details-367.html

7. Bhutéan

“Article 1. Kingdom of Bhutan. [...] 12. The rights over mineral resources, rivers, lakes and forests shall vest in
the State and are the properties of the State, which shall be regulated by law. |[...]”

“Article 5. Environment. 1. Every Bhutanese is a trustee of the Kingdom's natural resources and environment
for the benefit of the present and future generations and it is the fundamental duty of every citizen to contribute
to the protection of the natural environment, conservation of the rich biodiversity of Bhutan and prevention of
all forms of ecological degradation including noise, visual and physical pollution through the adoption and
support of environment friendly practices and policies.

[...] 3. The Government shall ensure that, in order to conserve the country's natural resources and to prevent
degradation of the ecosystem, a minimum of sixty percent of Bhutan's total land shall be maintained under forest
cover for all time.

4. Parliament may enact environmental legislation to ensure sustainable use of natural resources and maintain
intergenerational equity and reaffirm the sovereign rights of the State over its own biological resources.

5. Parliament may, by law, declare any part of the country to be a National Park, Wildlife Reserve, Nature Reserve,
Protected Forest, Biosphere Reserve, Critical Watershed and such other categories meriting protection.”

8. Brunei Darussalam

“83. State of emergency. [...] (4) Without prejudice to the generality of Clause (3), such Orders may be made
with regard to any matters coming within the classes of subject hereinafter enumerated, that is to say-

[...] (c) control of the harbours, ports and territorial waters of Brunei Darussalam, and of the movements of
vessels;

(d) transportation by land, air or water and the control of the transport and movement of persons, animals and
things;

[...] (f) supply and distribution of food, water, fuel, light and other necessities;

[...] (0) control, exploitation, use, disposition, appropriation or deployment of any natural resources. [...]”

9. Camboya

“Article 58. State property notably consists of land, underground, mountains, sea, sea-bed, undersea-bed,
coastline, airspace, islands, rivers, canals, streams, lakes, forests, natural resources, economic and cultural
centers, national defense bases, other building facilities belonging to the State.
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The administration, the utilization and the assignment of State’s properties shall be determined by the law.”

“Article 59. The State shall preserve and protect the environment and the balance of natural resources, by
organizing a precise planning for the management, especially of the land, water, atmosphere, air, geology,
ecological systems, mines, energy, petroleum and gas, rocks, sand, gems, forests and forest by-products, wildlife,
fish and aquatic resources.”

“Article 61. The State shall promote economic development in all fields, especially in agriculture, handicraft,
industry, to begin with the remotest areas, with concern for water policy, electricity, roads and means of
transportation, modern techniques and credit system.”

10. China

“Article 9. All mineral resources, waters, forests, mountains, grasslands, unreclaimed land, beaches, and other
natural resources are owned by the State, that is, by the whole people, except the forests, mountains, grasslands,
unreclaimed land, and beaches that are owned by collectives as prescribed by law.

The State ensures the rational use of natural resources and protects rare animals and plants. Appropriation of or
damage to natural resources by any organization or individual by whatever means is prohibited.”

“Article 118. The organs of self-government of the ethnic autonomous areas independently arrange for and
administer local economic development under the guidance of State plans.

In exploiting natural resources and building enterprises in the ethnic autonomous areas, the State shall
accommodate the interests of those areas.”

11. Emiratos Arabes Unidos

“Article 2. In assuming its responsibilities under the provisions of the Constitution, the UAE has sovereignty over
all territory and territorial waters lying within the international boundaries of the member Emirates.”

“Article 3. A member Emirate shall exercise sovereignty over its own territories and territorial waters in all
matters which are not within the jurisdiction of the UAE under the Constitution.”

“Article 4. The UAE may not cede its sovereignty or relinquish any part of its territories or waters.”

“Article 23. The natural resources and wealth in each Emirate are deemed the public property of that Emirate.
The community shall preserve and utilize in a good way those resources and wealth for the interest of the national
economy.”
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“Article 121. Without prejudice to the provisions of the preceding Article, the UAE has exclusive legislative
jurisdiction in the following matters:

[...]- Delimitation of the territorial waters and regulation of navigation in the high seas; [...]”

12. Federacion de Rusia

“Article 9. 1. Land and other natural resources shall be utilized and protected in the Russian Federation as the
basis of the life and activity of the peoples living on the territories concerned.

2. Land and other natural resources may be subject to private, State, municipal and other forms of ownership.”

“Article 36. [...] 2. Possession, utilisation and disposal of land and other natural resources shall be exercised by
the owners freely provided that this is not detrimental to the environment and does not violate the rights and
lawful interests of other people. [...]”

“Article 58. Everyone shall have a duty to preserve nature and the environment and to treat natural resources
with care.”

“Article 67. 1. The territory of the Russian Federation shall comprise the territories of its constituent entities,
inland waters and territorial sea and the air space over them. [...]”

“Article 72. 1. The following shall be within the joint jurisdiction of the Russian Federation and constituent
entities of the Russian Federation:

[...] c. issues of the possession, utilisation and management of land and of subsurface, water and other natural
resources;

[...] e. use of natural resources, protection of the environment and provisions for ecological safety; specially
protected natural territories, protection of historical and cultural monuments;

[...] j. administrative, administrative-procedural, labour, family, housing, land, water and forest legislation;
legislation on subsurface resources and on environmental protection; [...]”

13. Filipinas

“Article 1. National territory. The national territory comprises the Philippine archipelago, with all the islands
and waters embraced therein, and all other territories over which the Philippines has sovereignty or jurisdiction,
consisting of its terrestrial, fluvial, and aerial domains, including its territorial sea, the seabed, the subsoil, the
insular shelves, and other submarine areas. The waters around, between, and connecting the islands of the
archipelago, regardless of their breadth and dimensions, form part of the internal waters of the Philippines.”

“Article Il. Declaration of principles and state policies principles. Sec 16. The State shall protect and advance
the right of the people to a balanced and healthful ecology in accord with the rhythm and harmony of nature.”
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“Article X. Local government. Sec 20. Within its territorial jurisdiction and subject to the provisions of this
Constitution and national laws, the organic act of autonomous regions shall provide for legislative powers over:
[...] 3. Ancestral domain and natural resources: [...]”

“Article XII. National economy and patrimony. Sec 1. [...] The State shall promote industrialization and full
employment based on sound agricultural development and agrarian reform, through industries that make full
and efficient use of human and natural resources, and which are competitive in both domestic and foreign
markets. However, the State shall protect Filipino enterprises against unfair foreign competition and trade
practices. [...]

Sec 2. All lands of the public domain, waters, minerals, coal, petroleum, and other mineral oils, all forces of
potential energy, fisheries, forests or timber, wildlife, flora and fauna, and other natural resources are owned by
the State. With the exception of agricultural lands, all other natural resources shall not be alienated. The
exploration, development, and utilization of natural resources shall be under the full control and supervision of
the State. The State may directly undertake such activities, or it may enter into co-production, joint venture, or
production-sharing agreements with Filipino citizens, or corporations or associations at least sixty per centum
of whose capital is owned by such citizens. Such agreements may be for a period not exceeding twenty-five years,
renewable for not more than twenty-five years, and under such terms and conditions as may be provided by law.
In cases of water rights for irrigation, water supply, fisheries, or industrial uses other than the development of
water power, beneficial use may be the measure and limit of the grant.

The State shall protect the nation's marine wealth in its archipelagic waters, territorial sea, and exclusive
economic zone, and reserve its use and enjoyment exclusively to Filipino citizens.

The Congress may, by law, allow small-scale utilization of natural resources by Filipino citizens, as well as
cooperative fish farming, with priority to subsistence fishermen and fish-workers in rivers, lakes, bays, and
lagoons. [...]”

[...] Sec 4. The Congress shall, as soon as possible, determine by law the specific limits of forest lands and national
parks, marking clearly their boundaries on the ground. Thereafter, such forest lands and national parks shall be
conserved and may not be increased nor diminished, except by law. The Congress shall provide, for such period as
it may determine, measures to prohibit logging in endangered forests and watershed areas.”

“Article XIII. Social justice and human rights. Sec 6. The State shall apply the principles of agrarian reform or
stewardship, whenever applicable in accordance with law, in the disposition or utilization of other natural
resources, including lands of the public domain under lease or concession suitable to agriculture, subject to prior
rights, homestead rights of small settlers, and the rights of indigenous communities to their ancestral lands. [...].”

“Article XVI. General provisions. Sec 7. The State shall provide immediate and adequate care, benefits, and
other forms of assistance to war veterans and veterans of military campaigns, their surviving spouses and
orphans. Funds shall be provided therefor and due consideration shall be given them in the disposition of
agricultural lands of the public domain and, in appropriate cases, in the utilization of natural resources.”

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 13



14. Georgia

“Article 5. Social state. [...] 5. The State shall take care of environmental protection and the rational use of
natural resources. [...]”

“Article 7. Basis of territorial arrangement. 1. The following shall fall within the exclusive competence of the
supreme state authorities of Georgia:

[...] b) criminal, penitentiary, civil, intellectual property, administrative, labour and procedural legislation;
legislation pertaining to land, minerals, and other natural resources; pharmaceutical legislation; legislation on
obtaining the status of educational institution, and on accreditation, and academic degrees; and legislation on
the National Academy of Sciences;

[...] f) railways and motor roads of national significance; the integrated energy system and regime;
communications; the status and protection of territorial waters, airspace, the continental shelf and the exclusive
economic zone; [...]”

“Article 29. Right to environmental protection. [...] 2. Environmental protection and the rational use of
natural resources shall be ensured by law, taking into account the interests of current and future generations.”

15. India

“51A. Fundamental duties. It shall be the duty of every citizen of India-

[...] (g) to protect and improve the natural environment including forests, lakes, rivers and wild life, and to have
compassion for living creatures; [...]”

“243ZD. Committee for district planning. [...] (3) Every District Planning Committee shall, in preparing the
draft development plan,-

(a) have regard to-

(i) matters of common interest between the Panchayats and the Municipalities including spatial planning,
sharing of water and other physical and natural resources, the integrated development of infrastructure and
environmental conservation; [...]”

“243ZE. Committee for Metropolitan planning. [...] (3) Every Metropolitan Planning Committee shall, in
preparing the draft development plan,-

(a) have regard to-

[...] (ii) matters of common interest between the Municipalities and the Panchayats, including coordinated spatial
planning of the areq, sharing of water and other physical and natural resources, the integrated development of
infrastructure and environmental conservation; [...]”
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“257. Control of the Union over States in certain cases. (2) The executive power of the Union shall also extend
to the giving of directions to a State as to the construction and maintenance of means of communication declared
in the direction to be of national or military importance:

Provided that nothing in this clause shall be taken as restricting the power of Parliament to declare highways or
waterways to be national highways or national waterways or the power of the Union with respect to the highways
or waterways so declared or the power of the Union to construct and maintain means of communication as part
of its functions with respect to naval, military and air force works. [...]”

“262. Adjudication of disputes relating to waters of inter-State rivers or river valleys. (1) Parliament may
by law provide for the adjudication of any dispute or complaint with respect to the use, distribution or control of
the waters of, or in, any inter-State river or river valley.

(2) Notwithstanding anything in this Constitution, Parliament may by law provide that neither the Supreme
Court nor any other court shall exercise jurisdiction in respect of any such dispute or complaint as is referred to
in clause (1).”

“288. Exemption from taxation by States in respect of water or electricity in certain cases. (1)Save in so far
as the President may by order otherwise provide, no law of a State in force immediately before the commencement
of this Constitution shall impose, or authorise the imposition of, a tax in respect of any water or electricity stored,
generated, consumed, distributed or sold by any authority established by any existing law or any law made by
Parliament for regulating or developing any inter-State river or river-valley.

(2) The Legislature of a State may by law impose, or authorise the imposition of, any such tax as is mentioned in
clause (1), but no such law shall have any effect unless it has, after having been reserved for the consideration of
the President, received his assent; and if any such law provides for the fixation of the rates and other incidents of
such tax by means of rules or orders to be made under the law by any authority, the law shall provide for the
previous consent of the President being obtained to the making of any such rule or order.”

“297. Things of value within territorial waters or continental shelf and resources of the exclusive
economic zone to vest in the Union. (1) All lands, minerals and other things of value underlying the ocean
within the territorial waters, or the continental shelf, or the exclusive economic zone, of India shall vest in the
Union and be held for the purposes of the Union.

(2) All other resources of the exclusive economic zone of India shall also vest in the Union and be held for the
purposes of the Union.

(3) The limits of the territorial waters, the continental shelf, the exclusive economic zone, and other maritime
zones, of India shall be such as may be specified, from time to time, by or under any law made by Parliament.”

“SIXTH SCHEDULE [Articles 244(2) and 275(1)]

Provisions as to the Administration of Tribal Areas in 1 [the States of Assam, Meghalaya, Tripura and
Mizoram]

[...] 3- Powers of the District Councils and Regional Councils to make laws. (1) The Regional Council for an
autonomous region in respect of all areas within such region and the District Council for an autonomous district
in respect of all areas within the district except those which are under the authority of Regional Councils, if any,
within the district shall have power to make laws with respect to- [...] (c) the use of any canal or water-course for
the purpose of agriculture;
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6. Powers of the District Council to establish primary schools, etc. (1) The District Council for an autonomous
district may establish, construct, or manage primary schools, dispensaries, markets, 4 [cattle pounds], ferries,
fisheries, roads, road transport and waterways in the district and may, with the previous approval of the
Governor, make regulations for the regulation and control thereof [...]”

“SEVENTH SCHEDULE (Article 246)

List I-Union List. [...] 24. Shipping and navigation on inland waterways, declared by Parliament by law to be
national waterways, as regards mechanically propelled vessels; the rule of the road on such waterways.

25. Maritime shipping and navigation, including shipping and navigation on tidal waters; [...]

[...] 30. Carriage of passengers and goods by railway, sea or air, or by national waterways in mechanically
propelled vessels.

[...] 57. Fishing and fisheries beyond territorial waters. [...]

List II-State List. [..] 13. Communications, that is to say, roads, bridges, ferries, and other means of
communication not specified in List I; municipal tramways; ropeways; inland waterways and traffic thereon
subject to the provisions of List I and List III with regard to such waterways; vehicles other than mechanically
propelled vehicles.

[...] 17. Water, that is to say, water supplies, irrigation and canals, drainage and embankments, water storage
and water power subject to the provisions of entry 56 of List I. 56. Taxes on goods and passengers carried by road
or on inland waterways. [...]

List IlI-Concurrent List. [...] 32. Shipping and navigation on inland waterways as regards mechanically
propelled vessels, and the rule of the road on such waterways, and the carriage of passengers and goods on inland
waterways subject to the provisions of List I with respect to national waterways. [...]”

“ELEVENTH SCHEDULE (Article 243G). [..] 3. Minor irrigation, water management and watershed
development.

[...] 11. Drinking water.
[...] 13. Roads, culverts, bridges, ferries, waterways and other means of communication. [...]”

“TWELFTH SCHEDULE (Article 243W). [...] 5. Water supply for domestic, industrial and commercial purposes.
[.]”

16. Indonesia

“Article 18A. [...] (2) The relations between the central government and regional authorities in finances, public
services, and the use of natural and other resources are regulated and administered with justice and equity
according to law.”
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“Article 22D. (1) The DPD may propose to the DPR Bills related to regional autonomy, the relationship of central
and local government, formation, expansion and merger of regions, management of natural resources and other
economic resources, and Bills related to the financial balance between the centre and the regions.

(2) The DPD must participate in the discussion of Bills related to regional autonomy; the relationship of central
and local government; formation, expansion, and merger of regions; management of natural resources and other
economic resources, and financial balance between the centre and the regions; and provides consideration to the
DPR over Bills on the State Budget and on Bills related to taxation, education, or religion.

(3) The DPD may oversee the implementation of laws concerning regional autonomy, the formation, expansion
and merger of regions, the relationship of central and local government, management of natural resources and
other economic resources, implementation of the State Budget, taxation, education, or religion and submit in
addition the result of such oversight to the DPR in the form of materials for its further consideration. [...]”

“Article 33. [...] (3) The land, the waters and the natural resources within are under the powers of the State and
must be used to the greatest benefit of the people.

[...] (5) Further provisions relating to the implementation of this article are regulated by law.”

17. Iran (Republica Islamica del)

“Article 45. Public wealth and property, such as uncultivated or abandoned land, mineral deposits, seas, lakes,
rivers and other public water-ways, mountains, valleys, forests, marshland, natural forests, unenclosed
pastureland, legacies without heirs, property of undetermined ownership, and public property recovered from
usurpers, shall be at the disposal of the Islamic government for it to utilize in accordance with the public interest.
Law will specify detailed procedures for the utilization of each of the foregoing items.”

“Article 48. There must be no discrimination among the various provinces with regard to the exploitation of
natural resources, utilization of public revenues, and distribution of economic activities among the various
provinces and regions of the country, thereby ensuring that every region has access to the necessary capital and
facilities in accordance with its needs and capacity for growth.”

“Article 153. Any form of agreement resulting in foreign control over the natural resources, economy, army, or
culture of the country, as well as other aspects of the national life, is forbidden.”

18. Iraq

“Article 50. Each member of the Council of Representatives shall take the following constitutional oath before
the Council prior to assuming his duties:

"l swear by God Almighty to carry out my legal duties and responsibilities with devotion and integrity and
preserve the independence and sovereignty of Iraq, and safeguard the interests of its people, and ensure the safety
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of its land, sky, water, wealth, and federal democratic system, and I shall endeavor to protect public and private
liberties, the independence of the judiciary, and pledge to implement legislation faithfully and neutrally. God is
my witness."

“Article 110. The federal government shall have exclusive authorities in the following matters:

[...] Eighth. Planning policies relating to water sources from outside Iraq and guaranteeing the rate of water flow
to Iraq and its just distribution inside Iraq in accordance with international laws and conventions. [...]”

“Article 114. The following competencies shall be shared between the federal authorities and regional
authorities:

[...] Seventh. To formulate and regulate the internal water resources policy in a way that guarantees their just
distribution, and this shall be regulated by a law.”

19. Israel

20. Japon

21. Jordania

22. Kazajistan

“Article 6. [...] 3. The state shall own the land and underground resources, waters, flora and fauna, and other
natural resources. The land may also be privately owned on terms, conditions and within limits established by
law.”

“Article 38. Citizens of the Republic of Kazakhstan must preserve nature and protect natural resources.”
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23. Kirguistan

“Article 12. [...] 5. The land, its resources, airspace, waters, forests, flora and fauna, as well as other natural
resources shall be the exclusive property of the Kyrgyz Republic; these shall be used for the purpose of preserving
a unified environmental system as the basis of life and activity of the people of Kyrgyzstan and shall enjoy special
protection from the State.

Land may also be in private, municipal and other forms of ownership except for pastures which may not be in
private property. [...]”

“Article 48. [...] 2. Everyone shall have the right to compensation of damage to health or property resulting from
actions in the area of nature management. [...]”

24, Kuwait

“Article 21 [Natural Resources]. Natural resources and all revenues therefrom are the property of the State. It
shall ensure their preservation and proper exploitation, due regard being given to the requirements of State
security and the national economy.”

“Article 70 [Treaties]. [...] However, treaties of peace and alliance; treaties concerning the territory of the State,
its natural resources or sovereign rights, or public or private rights of citizens; treaties of commerce, navigation,
and residence; and treaties entailing additional expenditure not provided for in the badget, or involving
amendment of the laws of Kuwait; shall come into force only when made by a law. [...]”

Article 71 [Emergency Decrees]. [...] However, treaties of peace and alliance; treaties concerning the territory
of the State, its natural resources or sovereign rights, or public or private rights of citizens; treaties of commerce,
navigation, and residence; and treaties entailing additional expenditure not provided for in the badget, or
involving amendment of the laws of Kuwait; shall come into force only when made by a law. [...]".

“Article 152 [Natural Resources]. No concession for exploitation of either a natural resource or a public service
may be granted except by a law and for a limited period. In this respect, the preparatory measures facilitate the
operations of prospecting and explorating and ensure publicity and competition.”

25. Libano

“Article 89. No obligation nor concession to exploit the natural resources of the country, nor any service of public
utility, nor any monopoly may be granted except according to law and for a limited time.”
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26. Malasia

“92. National development plan. [...] 3. In this Article, “development plan” means a plan for the development,
improvement, or conservation of the natural resources of a development area, the exploitation of such resources,
or the increase of means of employment in the area. [...]”

“Ninth Schedule. Legislative lists [Articles 74, 77]

List 1. Federal List. [...] 9. Shipping, navigation and fisheries, including-

a. Shipping and navigation on the high seas and in tidal and inland waters; [...]
10. Communications and transport, including-

[...] d. Regulation of traffic by land, water and air other than on rivers outside harbour areas wholly within one
State;

e. Carriage of passengers and goods by land, water and air; [...]
11. Federal works and power, including-

[...] b. Water supplies, rivers and canals, except those wholly within one State or regulated by an agreement
between all the States concerned; production, distribution and supply of water power; [...]

List 2. State List. [...] 6. State works and water, that is to say:

[...] c. Subject to the Federal List, water (including rivers and canals but excluding water supplies and services);
control of silt; riparian rights. [...]

List 2A. Supplement to State List for States of Sabah and Sarawak. [...] 15. Ports and harbours, other than
those declared to be federal by or under federal law; regulation of traffic by water in ports and harbours or on
rivers wholly within the State, except traffic in federal ports or harbours; foreshores.

[...] 20. Subject to the Federal List, water supplies and services.
List 3. Concurrent List. [...] 9D. Subject to the Federal List, water supplies and services. [...]

List 3A. Supplement to Concurrent List for States of Sabah and Sarawak. [ ...] 13. The production, distribution
and supply of water power and of electricity generated by water power. [...]”

“Tenth Schedule. Grants and Sources of Revenue Assigned to States [Articles 109,112C, 161C]. [...]

Part 3. Sources of Revenue Assigned to States. [...] 3. Revenue from licences other than those connected with
water supplies and services, mechanically propelled vehicles, electrical installations and registration of
businesses.

[...] 8. Receipts in respect of raw water. [...]

Part 5. Additional Sources of Revenue Assigned to States of Sabah and Sarawak. [...] 9. Receipts in respect
of water supplies and services, including water rates.

10. Revenue from licences connected with water supplies and services.”
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27. Maldivas

“3. The territory of the Maldives encompasses the land, airspace, sea and seabed within the archipelagic baselines
of the Maldives drawn in accordance with the law, and includes the territorial waters, the seabed and air space
thereof beyond the said baselines. Any changes to the territory of the Maldives may only be made pursuant to a
law enacted by at least a two-third majority of the total membership of the People's Majlis.”

“22. The State has a fundamental duty to protect and preserve the natural environment, biodiversity, resources
and beauty of the country for the benefit of present and future generations. The State shall undertake and
promote desirable economic and social goals through ecologically balanced sustainable development and shall
take measures necessary to foster conservation, prevent pollution, the extinction of any species and ecological
degradation from any such goals.”

“23. Every citizen the following rights pursuant to this Constitution, and the State undertakes to achieve the
progressive realisation of these rights by reasonable measures within its ability and resources:

a. adequate and nutritious food and clean water;
[...] f- the establishment of a sewage system of a reasonably adequate standard on every inhabited island; [...]”

“67. The exercise and enjoyment of fundamental rights and freedoms is inseparable from the performance of
responsibilities and duties, and it is the responsibility of every citizen:

[...] h. to preserve and protect the natural environment, biodiversity, resources and beauty of the country and to
abstain from all forms of pollution and ecological degradation; [...]”

“248. a) The land, sea, and seabed, including all fish within the territory of the Maldives, and all naturally
occurring resources, including metallic ores, petroleum and gas, shall vest in the State.

(b) All living, non-living and naturally occurring resources of value within the Exclusive Economic Zone of the
Maldives and the seabed shall vest in the State.”

28. Mongolia

“Article 6. 1. The land, its subsoil, forests, water, fauna, flora, and other natural assets in Mongolia shall be subject
to the people's authority and under the protection of the State.

2. The land, except that in private ownership of the citizens of Mongolia, as well as the land subsoil, forests, water
resources, and fauna shall be the property of the State. [...]”

“Article 17. [...] 2. It is a sacred duty for every citizen to work, protect his/her health, raise and educate his/her
children, as well as to protect the nature and environment.”

“Article 38. [...] 2. The Government (Cabinet) shall enforce the laws of the State, and in accordance with its
common functions of managing the economic, social and cultural system shall exercise the following powers:
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[...] 4. Undertake measures for protection of the environment, the sustainable use and restoration of natural
resources; .- [...]”

29. Myanmar

“37. The Union:

a. is the ultimate owner of all lands and all natural resources above and below the ground, above and beneath
the water and in the atmosphere in the Union;

b. shall enact necessary law to supervise extraction and utilization of State-owned natural resources by economic
forces; [...]”

“45. The Union shall protect and conserve natural environment.”

“Schedule 1. Union Legislative List (refer to section 96). 8. Transport, communications and construction
sector

a. Inland water transport;

b. Maintenance of waterways;

c¢. Development of water resources and rivers and streams; [...]
[...] 11. Judicial sector

[...] k. Piracies, crimes committed in international waters or in outer space and offences against the international
law on land or in international waters or in outer space.”

“Schedule 2. Region or State Legislative List (refer to section 188). [...] 3. Agriculture and livestock breeding
sector

[...] f- Fresh water fisheries; [...]
4. Energy, electricity, mining and forestry sector

[...] f- Setting ratios on natural resources production that have the right to be undertaken by the Region or State
in accordance with the law enacted by the Union; [...]

[...] 6. Transport, communication and construction sector

[...] d. Maintenance of waterways that have the right to be undertaken in the Region or State in accordance with
the law enacted by the Union;

e. Development of water resources and rivers and streams that have the right to be undertaken in the Region or
State in accordance with the law enacted by the Union; [...]”

“Schedule 3. List of Legislation of the Leading Body of Self-administered Division or Self-administered
Area (refer to section 196). [...] 8. Preservation of Natural Environment in Accord with Law Promulgated by
the Union.
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9.Water and Electricity Matters in Towns and Villages. [...]”

“Schedule 5. Taxes collected by Region or States (refer to section 254). [...] 3.Water tax and embankment
tax based on dams and reservoirs managed by the Region or State and tax on use of electricity generated by such
facilities managed by the Region or State.

5. a. Royalty collected on fresh water fisheries.
b. Royalty collected on marine fisheries within the permitted range of territorial water.

6.Taxes collected on vehicles on road transport and vessels on inland waterway transport, in accord with law, in
a Region or a State. [...]”

30. Nepal

“35. Right relating to health. [...] (4) Every citizen shall have the right of access to clean drinking water and
sanitation.”

“51. Policies of the State. The State shall pursue the following policies:

[...] (g) Policies relating to protection, promotion and use of natural resources: (1) to protect, promote, and make
environmental friendly and sustainable use of, natural resources available in the country, in consonance with
national interest and adopting the concept of intergenerational equity, and make equitable distribution of fruits,
according priority and preferential right to the local communities, (2) to make multi-purpose development of
water resources, while according priority to domestic investment based on public participation, [...] (4) to develop
sustainable and reliable irrigation by making control of water-induced disasters, and river management, [...]”

“59. Exercise of financial powers. [...] (4) The Federation, State and Local level shall provide for the equitable
distribution of benefits derived from the use of natural resources or development. Certain portions of such benefits
shall be distributed, pursuant to law, in forms of royalty, services or goods to the project affected regions and
local communities. (5) If, in utilising natural resources, the local community desires to make investment therein,
the Federation, State and Local level shall accord priority to such investment in such portion as provided bylaw
on the basis of the nature and size of such investment. [...]”

“60. Distribution of sources of revenue. [...] (3) The amount of fiscal transfer receivable by the State and Local
level shall be as recommended by the National Natural Resources and Fiscal Commission. [...]”

“250. National Natural Resources and Fiscal Commission. (1) There shall be a National Natural Resources
and Fiscal Commission of Nepal, consisting of a maximum of five members including a Chairperson. [...]”

“251. Functions, duties and powers of National Natural Resources and Fiscal Commission. [...] (2) The
National Natural Resources and Fiscal Commission shall carry out necessary study and research work about
environmental impact assessment required in the course of distribution of natural resources, and make
recommendations to the Government of Nepal. (3) Other functions, duties and powers and rules of procedure of
the National Natural Resources and Fiscal Commission, detailed bases required to be followed in the mobilization
of natural resources or distribution of revenues, and other matters including conditions of service of the officials
of the Commission shall be as provided for in the Federal law.”
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“279. Ratification of, accession to, acceptance of, or approval of, treaties or agreements. [...] (2) Any law
to be made pursuant to clause (1) shall, inter alia, require that the ratification of, accession to, acceptance of, or
approval of, treaties or agreements on the following subjects must be made by a majority of two-thirds of the
total number of the then members of both Houses of the Federal Parliament: [...] (d) natural resources, and the
distribution of their uses. Provided that, out of the treaties or agreements under sub-clauses (a) and (d), if any
treaty or agreement is of an ordinary nature, which does not affect the nation extensively, seriously or in the long
term, the ratification of, accession to, acceptance of, or approval of, such treaty or agreement may be made by a
simple majority of the members present in a meeting of the House of Representatives. [...]”

“Schedule 5 (Relating to clause (1) of Article 57, and Article 109)
List of Federal Power. [...] 11. Policies relating to conservation and multiple uses of water resources.

[...] 27. National and international environment management, national parks, wildlife reserves and wetlands,
national forest policies, carbon services. [...]”

“Schedule 6 (Relating to clause (2) of Article 57, clause (4) of Article 162, Article 197, clause (3) of Article
231, clause (7) of Article 232, clause (4) of Article 274 and clause (4) of Article 296)

List of State Power. [...] 7. State level electricity, irrigation and water supply services, navigation.
[...] 19. Use of forests and waters and management of environment within the State. [...]”
“Schedule 7 (Relating to clause (3) of Articles 57, Article 109, clause (4) of Article 162, and Article 197)

List of Concurrent Powers of Federation and State. [...] 13. State boundary river, waterways, environment
protection, biological diversity. [...] 18. Tourism, water supply and sanitation.

[...] 23. Utilization of forests, mountains, forest conservation areas and waters stretching in inter-State form. [...]”

“Schedule 8 (Relating to clause (4) of Article 57, clause (2) of Article 214, clause (2) of Article 221 and
clause (1) of Article 226)

List of Local Level Power. [...] 19. Water supply, small hydropower projects, alternative energy.
[...] 21. Protection of watersheds, wildlife, mines and minerals. [...]”

“Schedule 9 (Relating to clause (5) of Article 57, Article 109, clause (4) of Article 162, Article 197, clause
(2) of Article 214, clause (2) of Article 221, and clause (1) of Article 226)

List of Concurrent Powers of Federation, State and Local Level. [...] 5. Services such as electricity, water
supply, irrigation.

[...] 7. Forests, wildlife, birds, water uses, environment, ecology and biodiversity.

[...]14. Royalty from natural resources. [...]”
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31.0man

“Article 11. The Economic Principles. [...] o All natural wealth and resources thereof are the property of the
State, which shall preserve and utilise them in the best manner taking into consideration the requirements of the
security of the State and the interests of the national economy. No concession or investment of any public resource
of the Country shall be granted except by virtue of a law, for a limited period of time, and in a manner that
preserves national interests. [...]”

32. Pakistan

“24. Protection of property rights. [...] (3) Nothing in this Article shall affect the validity of- [...] (e) any law
providing for the acquisition of any class of property for the purpose of-

[...] (ii) providing housing and public facilities and services such as roads, water supply, sewerage, gas and electric
power to all or any specified class of citizens; [...]”

“63. Disqualifications for membership of Majlis-e-Shoora (Parliament). (1) A person shall be disqualified
from being elected or chosen as, and from being, a member of the Majlis-e-Shoora (Parliament), if

[...] (0) he or his spouse or any of his dependents has defaulted in payment of government dues and utility
expenses, including telephone, electricity, gas and water charges in excess of ten thousand rupees, for over six
months, at the time of filing his nomination papers; [...]”

“155. Complaints as to interference with water supplies. (1) If the interests of a Province, the Federal Capital
or any of the inhabitants thereof, in water from any natural source of supply 6 [or reservoir| have been or are
likely to be affected prejudicially by-

(a) any executive act or legislation taken or passed or proposed to be taken or passed, or

(b) the failure of any authority to exercise any of its powers with respect to the use and distribution or control of
water from that source, the Federal Government or the Provincial Government concerned may make a complaint
in writing to the Council.

(2) Upon receiving such complaint, the Council shall, after having considered the matter, either give its decision
or request the President to appoint a commission consisting of such persons having special knowledge and
experience in irrigation, engineering, administration, finance or law as he may think fit, hereinafter referred to
as the Commission.

(3) Until 1 [Majlis-e-Shoora (Parliament)] makes provision by law in this behalf, the provisions of the Pakistan
Commissions of Inquiry Act, 1956, as in force immediately before the commencing day shall apply to the Council
or the Commission as if the Council or the Commission were a Commission appointed under that Act to which all
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the provisions of section 5 thereof applied and upon which the power contemplated by section 10A thereof had
been conferred.

(4) After considering the report and supplementary report, if any, of the Commission, the Council shall record its
decision on all matters referred to the Commission.

(5) Notwithstanding any law to the contrary, but subject to the provisions of clause (5) of Article 154, it shall be
the duty of the Federal Government and the Provincial Government concerned in the matter in issue to give effect
to the decision of the Council faithfully according to its terms and tenor.

(6) No proceeding shall lie before any court at the instance of any party to a matter which is or has been in issue
before the Council, or of any person whatsoever, in respect of a matter which is actually or has been or might or
ought to have been a proper subject of complaint to the Council under this Article.”

“172. Ownerless property. [...] (2) All lands, minerals and other things of value within the continental shelf or
underlying the ocean 1 [beyond] the territorial waters of Pakistan shall vest in the Federal Government.

(3) Subject to the existing commitments and obligations, mineral oil and natural gas within the Province or the
territorial water adjacent thereto shall vest jointly and equally in that Province and the Federal Government.”

“Fourth Schedule [Article 70 (4)]. Legislative Lists

Federal Legislative List. [...] PartI. [...] 3. Development of industries, where development under Federal control
is declared by Federal law to be expedient in the public interest; institutions, establishments, bodies and
corporations administered or managed by the Federal Government immediately before the Commencing day,
including the 1 [Pakistan Water and Power Development Authority and the Pakistan Industrial Development
Corporation]; all undertakings, projects and schemes of such institutions, establishments, bodies and
corporations, industries, projects and undertakings owned wholly or partially by the Federation or by a
corporation set up by the Federation. [...]”

33. Qatar

“Article 29. Natural wealth and its resources are the property of the State, which shall preserve and exploit them
in the best way possible in accordance with the provisions of the Law.”

“Article 33. The State shall conserve the environment and the natural balance thereof in order to achieve
comprehensive and sustainable development for all generations.”
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34. Repiiblica Arabe Siria

“Articulo 14. Los recursos naturales, instalaciones, instituciones y empresas de servicios publicos serdn de
propiedad ptuiblica, y el estado deberd invertiry supervisar su gestion en beneficio de todo el pueblo, y el deber de
los ciudadanos es protegerla.”

“Articulo 128. El mandato del Consejo de Ministros es el siguiente:

[...] 5. Prepara planes de desarrollo y planes para mejorar la produccion y la explotacion de los recursos
nacionales y todo lo que pudiera reforzar y desarrollar la economia y aumente el ingreso nacional; [...]”

35. Republica de Corea (Corea del Sur)

“Article 120. 1. Licenses to exploit, develop or utilize minerals and all other important underground resources,
marine resources, water power, and natural powers available for economic use may be granted for a period of
time as prescribed by law.

2. The land and natural resources shall be protected by the State, and the State shall establish a plan necessary
for their balanced development and utilization.”

36. Republica Democratica Popular Lao

“Article 1. The Lao People's Democratic Republic is an independent country with sovereignty and territorial
integrity over its territorial waters and airspace. It is a unified country belonging to all multi-ethnic people and
is indivisible.

“Article 17. (Amended). The State protects the property rights (such as the rights of possession, use, usufruct
and disposition) and the inheritance rights of organisations and individuals.

All lands, minerals, water sources, atmospheres, forests, natural products, aquatic and wild animals, and other
natural resources are a national heritage, and the State ensures the rights to use, transfer and inherit it in
accordance with the laws.”

“Article 19. (Amended). The State supports the protection, restoration, and development of natural resources
with the aim to archive sustainable environmental goals.

All organisations and citizens must pursuit the protection of the environment, biodiversity, and natural
”
resources.

“Article 70. (Amended). The government has the following rights and duties:
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[...] 3. To issue decrees and resolutions on State administration, socio-economic management, [and] management
in the fields of science and technology, natural resources, environment, national defence and security, and foreign

affairs; [...]”

“Article 87. (Amended). The governors of provinces and chief of municipality have the following rights and
duties:

[...] 9. To supervise the management of political, economic, social-economic, natural resources, environment,
national defence and security, and foreign affairs; [...]”

“Article 88. (New). The city governors, district governors, and mayors have the following duties and
responsibilities:

[...] 5. To supervise the management of political, economic, social-economic, natural resources, environment,
national defence and security, and foreign affairs at city, district, municipality levels; [...]”

“Article 89. (Amended). The Chief of village has the responsibility to ensure the implementation of Constitution,
laws, regulations, and to lead the people towards development on social-economic, natural resources protection,
environmental protection, defence and security, create peace and order, provide education, and to enhance unity
among the people creating village with development goals. ”

37. Republica Popular Democratica de Corea

“Article 21. The property of the State belongs to all the people. There is no limit to the property which the State
can own. All natural resources, railways, air transport service, post and telecommunications establishments, as
well as major factories and enterprises, ports and banks of the country are owned solely by the State. The State
shall protect and develop on a preferential basis State property which plays the leading role in the economic
development of the country.”

“Article 40. The Democratic People’s Republic of Korea shall, by carrying out a thorough cultural revolution,
train all the people to be builders of socialism equipped with a profound knowledge of nature and society and a
high level of culture and technology, thus making the whole of society intellectual.”

38. Singapur

39. Sri Lanka

“5. The territory of the Republic of Sri Lanka shall consist of the 1 [twenty- five] administrative districts, the
names of which are set out in the First Schedule and its territorial waters:
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Provided that such administrative districts may be subdivided or amalgamated so as to constitute different
administrative districts, as Parliament may by resolution determine].”

“27. [...] 28. The exercise and enjoyment of rights and freedoms are inseparable from the performance of duties
and obligations and accordingly it is the duty of every person in Sri Lanka-

[...] (d) to preserve and protect public property and to combat misuse and waste of public property;
[...] (f) to protect nature and conserve its riches.”

“170. In the Constitution-

[...] “territorial waters” includes the territorial sea and the historic waters of Sri Lanka ; [...]”

“Appendix II. Land and Land Settlement. State land shall continue to vest in the Republic and may be disposed
of in accordance with Article 33(d) and written law governing this matter. Subject as aforesaid, land shall be
Provincial Council Subject, subject to the following special provisions:-

[...] 2. Inter- Provincial Irrigation and Land Development Projects.
2:1 Such projects would comprise irrigation and land development schemes-

(a) within the Province initiated by the State and which utilize water from rivers flowing through more than one
Province; a Provincial Council however, may also initiate irrigation and land development schemes within its
Province utilizing water from such rivers;

(b) within the Province which utilize water through diversions from water systems from outside the Province;
and

(c) all schemes where the command area falls within two or more Provinces such as the Mahaweli Development
Project.

3. National Land Commission.

[...] 3:2 The National Land Commission will have a Technical Secretariat representing all the relevant disciplines
required to evaluate the physical as well as the socio-economic factors that are relevant to natural resources
management.

3:3 National policy on land use will be based on technical aspects (not on political or communal aspects), and the
Commission will lay down general norms in regard to the use of land, having regard to soil, climate, rainfall, soil
erosion, forest cover, environmental factors, economic viability, &c. [...]”

“List II (Reserved List). National Policy on all Subjects and Functions
[...] National Transport
This would include-

[...] (c) Carriage of passengers and goods by railway, land, sea or air or by national waterways in mechanically
propelled vessels.

Rivers and Waterways; Shipping and Navigation; Maritime zones including Historical Waters, Territorial Waters,
exclusive Economic zone and Continental Shelf and Internal Waters ; State Lands and Foreshore, Except to the
Extent Specified in Item 18 of List .
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This would include-

[...] (b) Shipping and navigation on inland waterways, declared by Parliament by law to be national waterways,
as regards mechanically propelled vessels ; the rule of the road on such waterways;

(c) Maritime shipping and navigation, including shipping and navigation on tidal waters [...];

[...] (f) Fishing and fisheries beyond territorial waters; [...]”

“List III (Concurrent List). [...] 17. Irrigation-

17:1 Water storage and management, drainage and embankments, flood protection, planning of water resources;

17:2 Services provided for inter-provincial land and irrigation schemes, such as those relating to rural
development, health, education, vocational training, co-operatives and other facilities.

[...] 19. Fisheries - Other than fishing beyond territorial waters. [...]”

40. Tailandia

“Section 43. A person and community shall have the right to:

[...] (2) manage, maintain and utilise natural resources, environment and biodiversity in a balanced and
sustainable manner, in accordance with the procedures as provided by law; [...]”

“Section 50. A person shall have the following duties:

[...] (8) to cooperate and support the conservation and protection of the environment, natural resources,
biodiversity, and cultural heritage; [...]”

“Section 57. The State shall:

[...] (2) conserve, protect, maintain, restore, manage and use or arrange for utilisation of natural resources,
environment and biodiversity in a balanced and sustainable manner, provided that the relevant local people and
local community shall be allowed to participate in and obtain the benefit from such undertaking as provided by
law.”

“Section 58. In regard to any undertaking by the State or that the State will permit any person to carry out, if
such undertaking may severely affect the natural resources, environmental quality, health, sanitation, quality of
life or any other essential interests of the people or community or environment, the State shall undertake to study
and assess the impact on environmental quality and health of the people or community and shall arrange a public
hearing of relevant stakeholders, people and communities in advance in order to take them into consideration
for the implementation or granting of permission as provided by the law.

A person and community shall have the rights to receive information, explanation and reasons from a State
agency prior to the implementation or granting of permission under paragraph one.
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In the implementation or granting of permission under paragraph one, the State shall take precautions to
minimise the impact on people, community, environment, and biodiversity and shall undertake to remedy the
grievance or damage for the affected people or community in a fair manner without delay.”

“Section 70. The State should promote and provide protection for different ethnic groups to have the right to live
in the society according to the traditional culture, custom, and ways of life on a voluntary basis, peacefully and
without interference, insofar as it is not contrary to public order or good morals or does not endanger the security
of the State, health or sanitation.”

“Section 72. The State should take actions relating to land, water resources and energy as follows:

[...] (4) to provide quality water resources which are sufficient for consumption by the people, including for
agriculture, industry and other activities; [...]”

“Section 178. [...] Any treaty which provides for a change in Thai territories or external territories over which
Thailand has sovereign right or jurisdiction under a treaty or international law, or which requires the enactment
of an Act for implementation, and other treaties which may have wide scale effects on the security of economy,
society, or trade or investment of the country must be approved by the National Assembly. In this regard, the
National Assembly shall complete its consideration within sixty days as from the date of receipt of such matter. If
the National Assembly does not complete the consideration within such period of time, it shall be deemed that the
National Assembly has given approval.

Other treaties which may have wide scale effects on the security of economy, society, or trade or investment of
the country under paragraph two are treaties pertaining to free trade, common customs union, or the
authorization of natural resources utilisation, or which cause the country to lose rights over natural resources,
in whole or in part, or on any other treaties provided by law. [...]”

“Section 258. National reform in various areas shall be carried out to at least achieve the following results:
[...] g. Other Areas:

(1) having a water resource management system which is efficient, fair and sustainable, with due regard given
to every dimension of water demand in combination with environmental and climate change; [...]”

41. Tayikistan

“Article 13. Land, its entrails, water, airspace, flora and fauna, and other natural resources shall be owned by
the state, and the state guarantee their effective use in the interests of the people.”

“Article 44. The protection of natural, historical and cultural heritage shall be the duties of everyone.”
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42. Timor-Leste

“Section 4 (Territory). [...] 2. The extent and limits of territorial waters and the exclusive economic zone, and
the rights of East Timor to the adjacent seabed and continental shelf shall be laid down in the law. [...]”

“Section 6 (Objectives of the State). The fundamental objectives of the State shall be:
[...] f) To protect the environment and to preserve natural resources; [...]”

“Section 8 (International Relations). 1. On matters of international relations, the Democratic Republic of East
Timor shall govern itself by the principles of national independence, the right of the Peoples to self-determination
and independence, the permanent sovereignty of the peoples over their wealth and natural resources, the
protection of human rights, the mutual respect for sovereignty, territorial integrity and equality among States
and the non-interference in domestic affairs of other States. [...]”

“Section 61 (Environment). [...] 2. The State shall recognise the need to preserve and rationalise natural
resources. [...]”

“Section 95 (Competence of the National Parliament). 2. It is exclusively incumbent upon the National
Parliament to make laws on:

[...] b) The limits of the territorial waters, of the exclusive economic area and of the rights of East Timor to the
adjacent area and the continental shelf; [...]”

“Section 139 (Natural resources). 1. The resources of the soil, the subsoil, the territorial waters, the continental
shelf and the exclusive economic zone, which are essential to the economy, shall be owned by the State and shall
be used in a fair and equitable manner in accordance with national interests.

2. The conditions for the exploitation of the natural resources referred to in item 1 above should lend themselves
to the establishment of mandatory financial reserves, in accordance with the law.

3. The exploitation of the natural resources shall preserve the ecological balance and prevent destruction of
ecosystems.”

“Section 158 (Treaties, agreements and alliances). [...] 3. The Democratic Republic of East Timor shall not
recognise any acts or contracts concerning the natural resources referred to in item 1 of Section 139 entered into
or undertaken prior to the entry into force of the Constitution which are not confirmed by the competent bodies
after the Constitution enters into force.”

43. Turquia

“Article 43. The coasts are under the authority and disposal of the State.

In the utilization of sea coasts, lake shores or river banks, and of the coastal strip along the sea and lakes, public
interest shall be taken into consideration with priority.
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The width of coasts and coastal strips according to the purpose of utilization and the conditions of utilization by
individuals shall be determined by law.”

“Article 63. The State shall ensure the protection of the historical, cultural and natural assets and wealth, and
shall take supportive and promotive measures towards that end. [...].”

“Article 168. Natural wealth and resources shall be under the authority and at the disposal of the State. The right
to explore and exploit these belongs to the State. The State may delegate this right to persons or corporate bodies
for a certain period. Of the natural wealth and resources, those to be explored and exploited by the state in
partnership with persons or corporate bodies, and those to be directly explored and exploited by persons or
corporate bodies shall be subject to the explicit permission of the law. The conditions to be observed in such cases
by persons and corporate bodies, the procedure and principles governing supervision and control by the State,
and the sanctions to be applied shall be prescribed by law.”

44. Turkmenistan

“Article 14. Land and mineral resources, flora and fauna as well other natural wealth shall be the national wealth
of Turkmenistan, protected by the state and subject to rational use.”

“Article 15. The state shall be responsible for safeguarding the national historical, cultural and natural heritage,
natural environment, ensuring equality between social and ethnic communities. [...]”

“Article 53. [...] The state shall control the rational use of natural resources in order to protect and improve
healthy living conditions, as well as conservation of the stable natural environment.

Everyone shall be obliged to protect nature, take good care of the environment and natural wealth.”

“Article 57. Everyone, living or staying temporarily on the territory of Turkmenistan, shall be obliged to abide by
the Constitution and the laws of Turkmenistan, and respect the national traditions, historic, cultural and natural
heritage.

“Article 94. The Cabinet of Ministers shall:
[...] 6. ensure rational use and conservation of natural resources; [...]”
“Article 116. The Gengeshes in the respective territory shall:

[...] 5. define measures for rational use of natural resources and environmental protection; [...]”

45. Uzbekistan

“Article 55. The land, its minerals, waters, fauna and flora, other natural resources shall constitute the national
wealth and shall be rationally used and protected by the state.”
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46. Vietham

“Article 1. The Socialist Republic of Vietnam is an independent, sovereigh and united country, which in its
territorial integrity comprises its mainland, islands, territorial waters and air space.”

“Article 53. The land, water resources, mineral resources, wealth lying underground or coming from the sea and
the air, other natural resources, and property invested and managed by the State are public properties, coming
under ownership by the entire people represented and uniformly managed by the State.”

“Article 63. 1. The State has a policy to protect the environment; manages, and effectively and stably use natural
resources; protects the nature and biodiversity; takes initiative in prevention and resistance against natural
calamities and response to climate change.

[...] 3. Organizations and individuals who cause environmental pollution, debilitate natural resources and
weaken biodiversity shall be strictly dealt with and must be responsible for remedy and compensation for
damage.”

47.Yemen

“Article 8. All types of natural resources and sources of energy, whether aboveground, underground, in territorial
waters, on the continental shelf or the exclusive economic zone are owned by the State, which assure their
exploitation for the common good of the people.”

“Article 18. Contracting concessions regarding natural resources and public facilities should be undertaken
according to the law. The law may illustrate some cases of limited significance in which concessions could be
granted according to rules and procedures clarified in the law. The law shall define cases and ways of granting
certain immobile and mobile property, and rules and procedures to be undertaken. The law shall also regulate
the ways of awarding concessions to local entities/units and the free disposal/ use of public funds.”
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HUELLA HIDRICA

No. 24. Marzo, 2021

El agua en las
Constituciones de Europa

En el marco del proceso constitucional que
actualmente se desarrolla en Chile, presentamos un
especial sobre “Agua y Constituciéon”, en que
identificaremos cémo el tema del agua se recoge en las
Constituciones del mundo.

Este numero estd dedicado a Europa, revisando la
situaciéon de los 43 paises que integran este
continente. Para visualizar de un modo mas
comprensivo e integral la materia que nos convoca,
nos focalizaremos en tres grandes ambitos: agua
propiamente tal, saneamiento y referencias explicitas
y generales a los recursos naturales, de modo de
detectar las principales disposiciones que, a su
respecto, tienen los textos constituciones vigentes en
Europa. Se excluyen de esta enunciacion las
menciones y regulaciones relativas al medio ambiente,
por exceder la extensién y el cardcter mas acotado y
particular de este documento.

Se han utilizado las versiones oficiales y algunas
traducciones de las respectivas Cartas Fundamentales,
incluyéndose un hipervinculo en cada caso.
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l. Presentacion esquematica de la regulacion del agua en las Constituciones de
Europa

La siguiente tabla muestra los aspectos mas relevantes detectados en el analisis de la regulacién constitucional
del agua en Europa. Para facilitar la sistematizacién de las disposiciones que luego se transcriben literalmente,
hemos categorizado nuestros hallazgos, distinguiendo los paises cuyas Constituciones:

i) no tienen ninguna referencia especifica al agua;

ii) incluyen el agua, normalmente de modo implicito, en preceptos mas genéricos sobre recursos
naturales;

iii) precisan la naturaleza juridica del agua;
iv) aluden al caracter o funcion territorial del agua (integrante del territorio del Estado);

v) contienen mandatos o prescripciones sobre el uso racional, sostenible, sustentable, equitativo o
equilibrado del agua;

vi) reconocen explicitamente el acceso al agua para uso personal y doméstico y/o saneamiento como
derechos humanos;

vii) consagran la propiedad privada sobre los derechos de aprovechamiento de aguas; y,

viii) otras alusiones relacionadas.
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Pais Sin Preceptos Naturaleza Caracter o Uso Reconocimiento Propiedad Otros
menciones genéricos juridica del funcién racional, explicito de privada sobre
especificas sobre agua territorial sostenible, derechos derechos de

al agua recursos del agua sustentable, humanos al aprovechamiento
naturales equitativo o aguay/o de aguas
equilibrado saneamiento
del agua

Albania

Alemania

Andorra

Austria

Belarts

Bélgica

Bosnia y

Herzegovina
Bulgaria

Chipre

Croacia

Dinamarca

Eslovaquia
Eslovenia
Espaiia
Estonia

Finlandia

Francia

Grecia
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Pais Sin Preceptos Naturaleza Caracter o Uso Reconocimiento Propiedad Otros
menciones genéricos juridica del funcién racional, explicito de privada sobre
especificas sobre agua territorial sostenible, derechos derechos de

al agua recursos del agua sustentable, humanos al aprovechamiento
naturales equitativo o aguay/o de aguas
equilibrado saneamiento
del agua
Hungria
*

Irlanda

Islandia

Italia

Letonia

Liechtenstein

NI

Lituania

Luxemburgo

delNorte.

Malta
Moénaco

Montenegro

Noruega

Paises Bajos
Polonia

Portugal

Reino Unido
de Gran
Bretafia e
Irlanda  del
Norte

Croen "
Medova ¢
Rumania
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Pais Sin Preceptos Naturaleza Caracter o Uso Reconocimiento Propiedad Otros
menciones genéricos juridica del funcién racional, explicito de privada sobre
especificas sobre agua territorial sostenible, derechos derechos de

al agua recursos del agua sustentable, humanos al aprovechamiento
naturales equitativo o aguay/o de aguas
equilibrado saneamiento
del agua

San Marino

Serbia

Suecia

Suiza

Ucrania

Fuente: elaboracion propia, en base a la Constitucién de cada pafs.

*En el caso de la Constitucion de Hungria, cabe precisar que, si bien no hay un reconocimiento explicito del derecho humano al agua, si se
dispone que, para promover la aplicacion efectiva del derecho a la salud fisica y mental, el Estado garantiza, entre otros, el acceso a agua

potable.
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Il. Tratamiento del agua, saneamiento y recursos naturales (en general) en las
Constituciones de Europa

1. Albania

“Article 59. 1. The state, within its constitutional powers and the means at its disposal, aims to supplement
private initiative and responsibility with:

[...] f) rational exploitation of forests, waters, pastures and other natural resources on the basis of the principle
of sustainable development; [...]”

2. Alemania

“Articulo 15 [Socializacién]. Con fines de socializacién, el suelo, los recursos naturales y los medios de
produccion pueden ser situados bajo un régimen de propiedad colectiva o de otras formas de gestién colectiva
por una ley que fije el modo y el monto de la indemnizacion. Con respecto a la indemnizacién se aplicard por
analogia lo establecido en el articulo 14, apartado 3, frases 3y 4.”

“Articulo 20a [Proteccion de los fundamentales naturales de la vida y de los animales]. El Estado
protegerd, teniendo en cuenta también su responsabilidad con las generaciones futuras, dentro del marco del
orden constitucional, los fundamentos naturales de la vida y los animales a través de la legislacion y, de acuerdo
con la ley y el Derecho, por medio de los poderes ejecutivo y judicial.”

“Articulo 72 [Legislacion concurrente de la Federacion, concepto]. [...] (3) Si la Federacion ha hecho uso de
su competencia legislativa, los Lédnder pueden adoptar por ley regulaciones divergentes sobre:

[...] 2. la proteccién de la naturaleza y el cuidado del paisaje (con exclusion de los principios generales de la
proteccion de la naturaleza, de la proteccién de las especies o de la proteccion de la naturaleza del mar);

[...] 5. el régimen hidrdulico (con exclusion de las regulaciones referidas a las sustancias e instalaciones); [...]”

“Articulo 74 [Legislacion concurrente de la Federacién]. (1) La legislacion concurrente abarca las materias
siguientes:

[...] 15. la transferencia de la tierra, de los recursos naturales y medios de produccién a un régimen de propiedad
colectiva u otras formas de economia colectiva;

[...] 17. el fomento de la produccién agricola y forestal (con exclusion del Derecho de concentracién parcelaria),
el aseguramiento del abastecimiento de alimentos, la importacion y exportacion de productos agricolas,
ganaderosy forestales, la pesca costera y de alta mar y la proteccion de las costas;

[...] 29. la proteccion de la naturaleza y el cuidado del paisaje;

[...] 32. el régimen hidrdulico; [...]”
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“Articulo 89 [Vias navegables federales]. (1) La Federacion es propietaria de las anteriores vias navegables
del Reich.

(2) La Federacion administrard las vias navegables federales por medio de drganos propios. Se ocupard de las
tareas estatales resultantes de la navegacién interior que excedan el dmbito de un Land y de las de la navegacion
maritima que le sean transferidas por ley. La Federacién podrd transferir a un Land, cuando le fuere solicitado y
con cardcter de administracion delegada, la Administracién de vias navegables ubicadas en el territorio de aquél.
Cuando una via navegable atraviese el territorio de varios Linder, la Federacion la podrd delegar en el Land que
propongan los Lédnder interesados.

(3) En la administracion, la ampliacion y la construccion de vias navegables se respetardn, de conformidad con
los Léinder, las necesidades de los cultivos regionales y del régimen hidrdulico.”

3. Andorra

“Articulo 31. Es funcién del Estado velar por la utilizacién racional del suelo y de todos los recursos naturales,
con la finalidad de garantizar a todos una calidad de vida digna, restablecer y mantener para las generaciones
futuras un equilibrio ecolégico racional en la atmdsfera, el agua y la tierray defender la floray fauna autéctonas.”

“Articulo 80. 1. En el marco de la autonomia administrativa y financiera de los Comuns, sus competencias son
delimitadas mediante ley calificada, al menos en las materias siguientes:

[...] g) Recursos naturales. [...]

[...] 2. En el marco de la potestad tributaria del Estado, la mencionada ley calificada determina las facultades
econémicasy fiscales de los Comuns para el ejercicio de sus competencias. Estas facultades se referirdn, al menos,
al aprovechamiento y explotacion de los recursos naturales, a los tributos tradicionales y a las tasas por servicios
comunales, autorizaciones administrativas, radicacion de actividades comerciales, industriales y profesionales y
propiedad inmobiliaria. [...]”

4. Austria

“Article 10. (1) The Federation has powers of legislation and execution in the following matters:

[...] 9. traffic- system relating to the railways, aviation and shipping in so far as the last of these does not fall under
Art. 11; motor traffic; matters, with exception of the highway police, which concern roads declared by federal law
as Federal highways on account of their importance for transit traffic; river and navigation police in so far as
these do not fall under Art. 11; the postal and telecommunications system; environmental compatibility
evaluation for projects relating to these matters where material effects on the environment are to be anticipated;

10. mining; forestry, including drifting; water rights; control and conservation of waters for the safe diversion of
floods or for shipping and raft transport; regulation of torrents; construction and maintenance of waterways;
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regulation and standardization of electrical plants and establishments as well as safety measures in this field;
provisions pertaining to electric power transmission in so far as the transmission extends over two or more
provinces; matters pertaining to steam and other power-driven engines; surveying; [...]”

“Article 11. (1) In the following matters legislation is the business of the Federation, execution that of the
provinces:

[...] 5. sanitation;

6. inland shipping as regards shipping licences, shipping facilities and compulsory measures pertaining to such
facilities in so far as it does not apply to the Danube, Lake Constance, Lake Neusiedl, and boundary stretches of
other frontier waters; river and navigation police on inland waters with the exception of the Danube, Lake
Constance, Lake Neusiedl, and boundary stretches of other frontier waters;

7. Environmental impact assessment for projects relating to these matters where material effects on the
environment are to be anticipated; in so far as a need for the issue of uniform regulations is considered to exist,
the approval of such projects. [...]”

“Article 15. [...] (4) To what extent executive responsibility matters in the domain of the road police with the
exception of local traffic police (Art. 118 para 3 sub-para 4) and the river and navigation police on the Danube,
Lake Constance, Lake Neusiedl, and boundary stretches of other frontier waters, for areas of a municipality in
which the police directorate of a province simultaneously is security authority of first instance, shall be assigned
to the police directorate of the province, shall be prescribed in corresponding laws of the Federation and the
province concerned. [...]”

“Article 78d. (1) Constabularies are armed or uniformed or otherwise militarily patterned units invested with
tasks of a police character. In particular not to be counted among the constabularies are guard personnel
established for the protection of certain branches of soil cultivation, such as agriculture and forestry (field, crops,
and forest protection), for mining, hunting, fishing or other licensed water usages, market supervision officials,
and fire brigades. [...]”

“Article 102. [...] (2) The following matters can within the framework of the constitutionally established sphere
of competence be directly performed by federal authorities:

[...] river and navigation police, the postal and telecommunications system, mining, Danube control and
conservation, regulation of torrents, construction and maintenance of waterways, [...]”

5. Belaris

“Article 13. Property may be state-owned or private.

[...] The mineral wealth, waters and forests are the exclusive property of the State. The land for agricultural use
is the property of the State.

Law may determine facilities that are in the ownership of the State only, or establish a special procedure for their
transfer to private ownership, or grant the State an exclusive right to conduct certain types of activity. [...]”
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“Article 46. [...] The State shall supervise the rational utilisation of natural resources to protect and improve
living conditions, and to preserve and restore the environment.”

“Article 97. The House of Representatives shall:

[...] 2) [...] environmental protection and rational utilisation of natural resources; [...]”

6. Bélgica

7. Bosniay Herzegovina

8. Bulgaria

“Art. 15. The Republic of Bulgaria shall ensure the protection and reproduction of the environment, the
conservation of living Nature in all its variety, and the sensible utilization of the country's natural and other
resources.”

“Art 18. (1) The State shall enjoy exclusive ownership rights over the underground resources; beaches and
national thoroughfares, as well as over waters, forests and parks of national importance, and the natural and
archaeological reserves established by law. [...]”

9. Chipre

“Article 23. 1. Every person, alone or jointly with others, has the right to acquire own, possess, enjoy or dispose
of any movable or immovable property and has the right to respect for such right. The right of the Republic to
underground water, minerals and antiquities is reserved. [...]”

“Article 25. [...] 3. As an exception to the aforesaid provisions of this Article a law may provide, if it is in the public
interest, that certain enterprises of the nature of an essential public service or relating to the exploitation of
sources of energy or other natural resources shall be carried out exclusively by the Republic or a municipal
corporation or by a public corporate body created for the purpose by such law and administered under the control
of the Republic, and having a capital which may be derived from public and private funds or from either such
source only: [...]”
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10. Croacia

“Article 2. The sovereignty of the Republic of Croatia is inalienable, indivisible and non-transferable.

The sovereignty of the Republic of Croatia encompasses its land, rivers, lakes, canals, internal maritime waters,
territorial sea, and all air space above these.

The Republic of Croatia, in accordance with international law, shall exercise sovereign rights and jurisdiction
over the maritime zones and seabed of the Adriatic Sea outside its state territory up to the borders of
neighbouring countries.

The Croatian Parliament and people shall directly, independently, and in compliance with the Constitution and
law, decide upon:

- the regulation of economic, legal and political matters in the Republic of Croatia;
- the preservation of natural and cultural wealth and use of the same;
- association in alliances with other states. [...]”

“Article 3. Freedom, equal rights, national and gender equality, peace-making, social justice, respect for human
rights, inviolability of ownership, conservation of nature and the environment, the rule of law and a democratic
multiparty system are the highest values of the constitutional order of the Republic of Croatia.”

“Article 50. In the interest of the Republic of Croatia, ownership may be restricted or rescinded by law, subject to
indemnification equal to the market value of the pertinent property.

Free enterprise and property rights may be exceptionally restricted by law for the purposes of protecting the
interests and security of the Republic of Croatia, nature and the human environment and human health.”

“Article 52. The sea, seashore, islands, waters, air space, mineral resources, and other natural assets, as well as
land, forests, flora and fauna, other components of the natural environment, real estate and items of particular
cultural, historical, economic or ecological significance which are specified by law to be of interest to the Republic
of Croatia shall enjoy its special protection.

The manner in which any assets of interest to the Republic of Croatia may be used and exploited by holders of
rights thereto and by their owners, as well as compensation for any restrictions as may be imposed thereon, shall
be regulated by law.”

“Article 70. [...] Everyone shall, within the scope of their powers and activities, accord particular attention to the
protection of human health, nature and the human environment.”

11. Dinamarca
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12. Eslovaquia

“Article 4. 1. Raw materials, caves, underground water, natural and thermal springs and streams are the
property of the Slovak Republic. The Slovak Republic protects and develops these resources, and makes careful
and effective use of mineral resources and natural heritage to the benefit of its citizens and subsequent
generations.

2. The transport of water taken from water bodies located within the territory of the Slovak Republic outside the
borders of the Slovak Republic by vehicles or pipeline is prohibited. This prohibition does not apply to water
intended for personal use, drinking water put into consumer containers within the territory of the Slovak Republic
and natural mineral water put into consumer containers within the territory of the Slovak Republic; nor to water
provided for humanitarian help or assistance in states of emergency.

Details of conditions for transporting water for personal use or water provided for humanitarian help and
assistance in states of emergency shall be stated in a specific Law.”

“Article 20. [...] (3) The ownership is binding. It shall not be misused causing injury to others or in contradiction
with the public interests protected by the law. The exercise of right in property must not be detrimental to the
health of other people, nature, cultural sites or the environment beyond the margin laid down by a law. [...]”

“Article 44. [...] 3. No one may endanger, or damage the environment, natural resources, and the cultural
heritage beyond the extent laid down by law.

4. The state looks after a cautious use of natural resources, protection of agricultural and forest land, ecological
balance, and effective environmental care, and provides for the protection of specified species of wild plants and
animals.

[...] 6. The details of the rights and obligations according to paragraphs 1 to 5 shall be laid down by law.”

13. Eslovenia

“Article 70 [Public Good and Natural Resources]. Special rights to use a public good may be acquired, subject
to conditions established by law.

The conditions under which natural resources may be exploited shall be established by law.

The law may provide that natural resources may also be exploited by foreign persons and shall establish the
conditions for such exploitation.”

“Article 70a [Right to Drinking Water]. Everyone has the right to drinking water.
Water resources shall be a public good managed by the state.

As a priority and in a sustainable manner, water resources shall be used to supply the population with drinking
water and water for household use and in this respect shall not be a market commodity.
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The supply of the population with drinking water and water for household use shall be ensured by the state
directly through self-governing local communities and on a notfor-profit basis.”

“Article 73 [Protection of the Natural and Cultural Heritage]. Everyone is obliged in accordance with the law
to protect natural sites of special interest, rarities, and cultural monuments.

The state and local communities shall promote the preservation of the natural and cultural heritage.”

14. Espaiia

“Articulo 45. [...] 2. Los poderes publicos velardn por la utilizacion racional de todos los recursos naturales, con
el fin de proteger y mejorar la calidad de la vida y defender y restaurar el medio ambiente, apoydndose en la
indispensable solidaridad colectiva.

3. Para quienes violen lo dispuesto en el apartado anterior, en los términos que la ley fije se establecerdn sanciones
penales o, en su caso, administrativas, asi como la obligacion de reparar el dafio causado.”

“Articulo 132. 1. La ley regulard el régimen juridico de los bienes de dominio publico y de los comunales,
inspirdndose en los principios de inalienabilidad, imprescriptibilidad e inembargabilidad, asi como su
desafectacion.

2. Son bienes de dominio ptblico estatal los que determine la ley y, en todo caso, la zona maritimo-terrestre, las
playas, el mar territorial y los recursos naturales de la zona econdmica y la plataforma continental. [...]”

“Articulo 148. 1. Las Comunidades Auténomas podrdn asumir competencias en las siguientes materias:

[...] 10.2 Los proyectos, construccién y explotacién de los aprovechamientos hidrdulicos, canales y regadios de
interés de la Comunidad Auténoma; las aguas minerales y termales.

11.2 La pesca en aguas interiores, el marisqueo y la acuicultura, la caza y la pesca fluvial. [...]”
“Articulo 149. 1. El Estado tiene competencia exclusiva sobre las siguientes materias:

[...] 22.2 La legislacidn, ordenacién y concesion de recursos y aprovechamientos hidrdulicos cuando las aguas
discurran por mds de una Comunidad Auténoma, y la autorizacién de las instalaciones eléctricas cuando su
aprovechamiento afecte a otra Comunidad o el transporte de energia salga de su dmbito territorial. [...]”

15. Estonia

“§ 2. The land, territorial waters and airspace of Estonia constitute an inseparable and indivisible whole. [...]”

“§ 5. The natural wealth and resources of Estonia are national riches which must be used economically.”
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16. Finlandia

“Section 20. Responsibility for the environment

Nature and its biodiversity, the environment and the national heritage are the responsibility of everyone. [...].”

17. Francia

18. Grecia

“Article 18. 1. The ownership and disposal of mines, quarries, caves, archaeological sites and treasures, mineral,
running and underground waters and underground resources in general, shall be regulated by special laws.

2. The ownership, exploitation and administration of lagoons and large lakes, as well as the general disposal of
areas resulting from the draining of such, shall be regulated by law. [...]”

“Article 106. 1. In order to consolidate social peace and protect the general interest, the State shall plan and
coordinate economic activity in the Country, aiming at safeguarding the economic development of all sectors of
the national economy. The State shall take all measures necessary to develop sources of national wealth in the
atmosphere, in underground and underwater deposits, and to promote regional development and to further
especially the economy of mountainous, insular and frontier areas. [...]”

19. Hungria

FOUNDATION

“Article P). (1) Natural resources, in particular arable land, forests and the reserves of water, biodiversity, in
particular native plant and animal species, as well as cultural assets shall form the common heritage of the
nation; it shall be the obligation of the State and everyone to protect and maintain them, and to preserve them
for future generations. [...]”

FREEDOM AND RESPONSIBILITY
“Article XX. (1) Everyone shall have the right to physical and mental health.

(2) Hungary shall promote the effective application of the right referred to in Paragraph (1) by an agriculture
free of genetically modified organisms, by ensuring access to healthy food and drinking water, by organising
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safety at work and healthcare provision, by supporting sports and regular physical exercise, as well as by ensuring
the protection of the environment.”

THE STATE
PUBLICFUNDS

“Article 38. (1) The property of the State and of local governments shall be national assets. The management
and protection of national assets shall aim at serving public interest, meeting common needs and preserving
natural resources, as well as at taking into account the needs of future generations. The requirements for
preserving and protecting national assets, and for the responsible management of national assets shall be laid
down in a cardinal Act. [...]”

20. Irlanda

“Article 10. 1. All natural resources, including the air and all forms of potential energy, within the jurisdiction of
the Parliament and Government established by this Constitution and all royalties and franchises within that
jurisdiction belong to the State subject to all estates and interests therein for the time being lawfully vested in
any person or body.

2. All land and all mines, minerals and waters which belonged to Saorstdt Eireann immediately before the coming
into operation of this Constitution belong to the State to the same extent as they then belonged to Saorstat
Eireann.

3. Provision may be made by law for the management of the property which belongs to the State by virtue of this
Article and for the control of the alienation, whether temporary or permanent, of that property.

4. Provision may also be made by law for the management of land, mines, minerals and waters acquired by the
State after the coming into operation of this Constitution and for the control of the alienation, whether temporary
or permanent, of the land, mines, minerals and waters so acquired.”

21. Islandia

“Article 21. The President of the Republic concludes treaties with other States. Unless approved by Althingi, he
may not make such treaties if they entail renouncement of, or servitude on, territory or territorial waters, or if
they require changes in the State system.”

22. ltalia

“Art. 9. The Republic promotes the development of culture and of scientific and technical research.
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It safeguards natural landscape and the historical and artistic heritage of the Nation.”

23. Letonia

24. Leichtenstein

“Article 21. The State shall have sovereign rights over bodies of water under the conditions set forth in the laws
existing or to be enacted in this regard. The use, channelling of, and defence against the bodies of water shall be
regulated by way of law and promoted, with due regard to the development of technology. Electricity rights shall
be regulated by law.”

25. Lituania

“Article 47. The subsurface, as well as the internal waters, forests, parks, roads, and historical, archaeological,
and cultural objects of state importance, shall belong by right of exclusive ownership to the Republic of Lithuania.

[...] In the Republic of Lithuania, foreign entities may acquire the ownership of land, internal waters, and forests
according to a constitutional law. [...]”

“Article 54. The State shall take care of the protection of the natural environment, wildlife and plants, individual
objects of nature, and areas of particular value, and shall supervise the sustainable use of natural resources, as
well as their restoration and increase.

The destruction of land and subsurface, the pollution of water and air, radioactive impact on the environment, as
well as the depletion of wildlife and plants, shall be prohibited by law.”

26. Luxemburgo

“Article 11bis. The State guarantees the protection of the human and cultural environment, and works for the
establishment of a durable equilibrium between the conservation of nature, in particular its capacity for renewal,
and the satisfaction of the needs of present and future generations.”
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27. Macedonia del Norte

“Article 55. The freedom of the market and entrepreneurship is guaranteed. The Republic ensures an equal legal
position to all parties in the market. The Republic takes measures against monopolistic positions and
monopolistic conduct on the market. The freedom of the market and entrepreneurship san be restricted by law
only for reasons of the defence of the Republic, protection of the natural and living environment or public health.”

“Article 56. All the natural resources of the Republic of Macedonia, the flora and fauna, amenities in common
use, as well as the objects and buildings of particular cultural and historical value determined by law, are
amenities of common interest for the Republic and enjoy particular protection. The Republic guarantees the
protection, promotion and enhancement of the historical and artistic heritage of the Macedonian people and of
the nationalities and the treasures of which it is composed regardless of their legal status. The law regulates the
mode and conditions under which specific items of general interest for the Republic can be ceded for use.”

28. Malta

“1. [...] (2) The territories of Malta consist of those territories comprised in Malta immediately before the
appointed day, including the territorial waters thereof, or of such territories and waters as Parliament may from
time to time by law determine.”

“37.[...] (2) Nothing in this article shall be construed as affecting the making or operation of any law so far as it
provides for the taking of possession or acquisition of property -

[...] (k) for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, the carrying out thereon -

(i) of work of soil conservation or the conservation of other natural resources of any description or of war damage
reconstruction; [...]

(3) Nothing in this article shall be construed as affecting the making or operation of any law so far as it provides
for vesting in the Government of Malta the ownership of any underground minerals, water or antiquities. [...]”

“124. (1) In this Constitution, unless the context otherwise requires -

[...] “Malta” means the Island of Malta, the Island of Gozo and the other islands of the Maltese Archipelago,
including the territorial waters thereof; [...]”

29. Monaco
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30. Montenegro

“Article 58. Property. [...] Natural wealth and goods in general use shall be owned by the state.”
“Article 59. Entrepreneurship. Freedom of entrepreneurship shall be guaranteed.

Freedom of entrepreneurship may be limited only if so necessary in order to protect the health of the people,
environment, natural resources, cultural heritage or security and defense of Montenegro.”

“Article 78. Protection of natural and cultural heritage. Everyone shall be obliged to preserve natural and
cultural heritage of general interest.

The state shall protect the national and cultural heritage.”

31. Noruega

“Article 112. Every person has the right to an environment that is conducive to health and to a natural
environment whose productivity and diversity are maintained. Natural resources shall be managed on the basis
of comprehensive long-term considerations which will safeguard this right for future generations as well

In order to safeguard their right in accordance with the foregoing paragraph, citizens are entitled to information
on the state of the natural environment and on the effects of any encroachment on nature that is planned or
carried out.

The authorities of the state shall take measures for the implementation of these principles.”

32. Paises Bajos

“Article 103. 1. The cases in which a state of emergency, as defined by Act of Parliament, may be declared by
Royal Decree in order to maintain internal or external security shall be specified by Act of Parliament. The
consequences of such a declaration shall be governed by Act of Parliament.

2. Such a declaration may depart from the provisions of the Constitution relating to the powers of the executive
bodies of the provinces, municipalities, public bodies as referred to in Article 132a and water authorities
(waterschappen), the basic rights laid down in Article 6, insofar as the exercise of the right contained in this
Article other than in buildings and enclosed places is concerned, Articles 7, 8, 9 and 12, paragraphs 2 and 3, Article
13 and Article 113, paragraphs 1 and 3. [...]”

“Article 133. 1. Insofar as it is not otherwise provided by or pursuant to Act of Parliament, the establishment or
dissolution of water authorities (waterschappen), the regulation of their duties and organisation together with
the composition of their administrative organs shall be effected by provincial ordinance according to rules laid
down by Act of Parliament.
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2. The legislative and other powers of the administrative organs of water authorities and public access to their
meetings shall be regulated by Act of Parliament.

3. Supervision of these administrative organs by provincial and other bodies shall be regulated by Act of
Parliament. Decisions by the administrative organs may be quashed only if they conflict with the law or the public
interest.”

33. Polonia

“Article 5. The Republic of Poland shall safeguard the independence and integrity of its territory and ensure the
freedoms and rights of persons and citizens, the security of the citizens, safeguard the national heritage and shall
ensure the protection of the natural environment pursuant to the principles of sustainable development.”

“Article 31. [...] 3. Any limitation upon the exercise of constitutional freedoms and rights may be imposed only by
statute, and only when necessary in a democratic state for the protection of its security or public order, or to
protect the natural environment, health or public morals, or the freedoms and rights of other persons. Such
limitations shall not violate the essence of freedoms and rights.”

34. Portugal

“Article 5 (Territory). [...] 2. The law shall define the extent and limit of Portugal’s territorial waters, its exclusive
economic zone and its rights to the adjacent seabeds. [...]”

“Article 9 (Fundamental tasks of the state). The fundamental tasks of the state are: [...]

e) To protect and enhance the Portuguese people’s cultural heritage, defend nature and the environment,
preserve natural resources and ensure correct town and country planning; [...]”

“Article 66 (Environment and quality of life). 1. Everyone has the right to a healthy and ecologically balanced
human living environment and the duty to defend it.

2. In order to ensure the right to the environment within an overall framework of sustainable development, the
state, acting via appropriate bodies and with the involvement and participation of citizens, is charged with:

[...] c) Creating and developing natural and recreational reserves and parks and classifying and protecting
landscapes and places, in such a way as to guarantee the conservation of nature and the preservation of cultural
values and assets that are of historic or artistic interest;

d) Promoting the rational use of natural resources, while safeguarding their ability to renew themselves and
ecological stability, with respect for the principle of inter-generational solidarity; [...]”

“Article 80 (Fundamental principles). Society and the economy shall be organised on the basis of the following
principles:

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 20


https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm
https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm
http://www.tribunalconstitucional.pt/tc/conteudo/files/constituicaoingles.pdf
http://www.tribunalconstitucional.pt/tc/conteudo/files/constituicaoingles.pdf

[...] d) The public ownership of natural resources and the means of production, in accordance with the collective
interest; [...]”

“Article 81 (Priority duties of the state). In the economic and social field the state is under a priority duty:

[...] m) To adopt a national energy policy that preserves natural resources and the ecological balance, while
promoting international cooperation in this domain;

n) To adopt a national water policy that uses, plans and manages water resources rationally.”
“Article 84 (Public domain). 1. The following belong to the public domain:

a) Territorial waters, together with their beds and the adjacent seabeds, and lakes, lagoons and watercourses
that are suitable for navigation or flotation, together with their beds;

[...] ¢) Mineral deposits, mineral and medicinal water sources and natural subterranean cavities below the
ground, save for rocks, ordinary earth and other materials that are habitually used for construction; [...]

2. The law shall define what property forms part of the public state domain, the public domain of the autonomous
regions and the public domain of local authorities, as well as the regime, terms and conditions of use and limits
governing it.”

“Article 93 (Agricultural policy objectives). 1. The objectives of the agricultural policy shall be:

[...] d) To ensure the rational use and management of the soil and other natural resources and to maintain their
regenerative capability; [...]”

“Article 164 (Executive legislative competence). The Assembly of the Republic has exclusive competence to
legislate on the following matters:

[...] g) The definition of the limits of territorial waters, the exclusive economic zone and Portugal’s rights to the
adjacent seabeds; [...]”

“Article 227 (Powers of autonomous regions). 1.The autonomous regions are territorial legal persons and
have the following powers, which shall be defined in their statutes:

[...] s) To participate in the definition of policies concerning territorial waters, the exclusive economic zone and
the adjacent seabeds; [...]”

35. Reino Unido de Gran Bretaia e Irlanda del Norte

Sin Constitucion escrita.

36. Repiblica Checa

“Article 7. The state shall concern itself with the prudent use of its natural resources and the protection of its
natural wealth.”
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37. Republica de Moldova

“Article 37. Right to a Healthy Environment. [...] (2) The State shall guarantee to every individual the right to
free access and dissemination of the trustworthy information regarding the state of the natural environment,
living and working conditions and the quality of food and household appliances. [...]”

“Article 111. Autonomous Territorial - Unit of Gagduzia. [...] (4) The soil, subsoil, waters, flora and fauna, as
well as other natural resources on the territory of the autonomous territorial unit of Gdgduzia shall belong to the
people of the Republic of Moldova and shall simultaneously constitute the economic basis of Gdgduzia. [...]”

“Article 126. Economy. [...] (2) The State must ensure:
[...] e) rational exploitation of the soil and other natural resources, in accordance with the national interests; [...]”
“Article 127. Property. [...] (3) Public property shall belong to the State or to the territorial-administrative units.

(4) All the underground resources, airspace, waters and forests used to the benefit of the public at large, natural
resources of the economic regions and continental shelf, lines of communication, as well as other assets stipulated
by law, shall constitute the exclusive objects of public property.”

38. Rumania

“Article 135. [...] (2) The State must secure:
[...] d) exploitation of natural resources, in conformity with national interests; [...]”

“Article 136. [...] (2) Public property is guaranteed and protected by the law, and belongs to the State or to
territorial-administrative units.

(3) The mineral resources of public interest, the air, the waters with energy potential that can be used for national
interests, the beaches, the territorial sea, the natural resources of the economic zone and the continental shelf, as
well as other possessions established by the organic law, shall be public property exclusively.

(4) Public property is inalienable. Under the terms of the organic law, the public property can be managed by
autonomous régies or public institutions, or can be granted or leased; also, it can be transferred for free usage to
public utility institutions. [...] ”

39. San Marino

“Article 10 (art. 10, Law N. 59/1974)

[...] The Republic shall protect its historical and artistic heritage, as well as its natural environment.”
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40. Serbia

“Article 83. [...] Entrepreneurship may be restricted by the Law, for the purpose of protection of people’s health,
environment and natural goods and security of the Republic of Serbia.”

“Article 85. [...] Foreigners may obtain a concession right for natural resources and goods, as well as other rights
stipulated by the Law.”

“Article 87. Natural resources, goods which are stipulated by the Law as goods of public interest and assets used
by the bodies of the Republic of Serbia shall be the state assets. State assets shall include other things and rights,
according to the Law.

Natural and legal entities may obtain particular rights on particular goods in public use, under the terms and in
a manner stipulated by the Law.

Natural resources shall be utilised under the terms and in a manner stipulated by the Law.

Assets of autonomous provinces and local self-government units, method of its utilisation and management shall
be stipulated by the Law.”

“Article 183. [...] Autonomous provinces shall, in accordance with the Law, regulate the matters of provincial
interest in the following fields:

[...] 2. agriculture, water economy, forestry, hunting, fishery, tourism, catering, spas and health resorts,
environmental protection, industry and craftsmanship, road, river and railway transport and road repairs,
organising fairs and other economic events, [...]”

41. Suecia

Chapter 2. Fundamental rights and freedoms

“Art. 15. [...] Everyone shall have access to the natural environment in accordance with the right of public access,
notwithstanding the above provisions.”

42. Suiza

“Art. 2. Aims. 1 The Swiss Confederation shall protect the liberty and rights of the people and safeguard the
independence and security of the country.
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2 It shall promote the common welfare, sustainable development, internal cohesion and cultural diversity of the
country.

3 It shall ensure the greatest possible equality of opportunity among its citizens.

4 It is committed to the long term preservation of natural resources and to a just and peaceful international
order.”

“Art. 48a. Declaration of general application and requirement of participation. 1 At the request of
interested Cantons, the Confederation may declare intercantonal agreements to be generally binding or require
Cantons to participate in intercantonal agreements in the following fields:

[...] f waste water treatment; [...]”
“Art. 54. Foreign relations. 1 Foreign relations are the responsibility of the Confederation.

2 The Confederation shall ensure that the independence of Switzerland and its welfare is safeguarded; it shall in
particular assist in the alleviation of need and poverty in the world and promote respect for human rights and
democracy, the peaceful co-existence of peoples as well as the conservation of natural resources. [...]”

“Art. 73. Sustainable development. The Confederation and the Cantons shall endeavour to achieve a balanced
and sustainable relationship between nature and its capacity to renew itself and the demands placed on it by the
population.”

“Art. 74. Protection of the environment. 1 The Confederation shall legislate on the protection of the population
and its natural environment against damage or nuisance. [...]”

“Art. 76. Water. 1 The Confederation shall within the scope of its powers ensure the economic use and the
protection of water resources and provide protection against the harmful effects of water.

2 It shall lay down principles on the conservation and exploitation of water resources, the use of water for the
production of energy and for cooling purposes, as well as on other measures affecting the water-cycle.

3 It shall legislate on water protection, on ensuring appropriate residual flow, on hydraulic engineering and the
safety of dams, and on measures that influence precipitation.

4 The Cantons shall manage their water resources. They may levy charges for the use of water, subject to the
limits imposed by federal legislation. The Confederation has the right to use water for its transport operations
subject to payment of a charge and compensation.

5 The Confederation, in consultation with the Cantons concerned, shall decide on rights to international water
resources and the charges for them. If Cantons are unable to agree on rights to intercantonal water resources,
the Confederation shall decide.

6 The Confederation shall take account of the concerns of the Cantons where the water originates in fulfilling its
duties.”
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“Art. 78. Protection of natural and cultural heritage. 1 The protection of natural and cultural heritage is the
responsibility of the Cantons.

2 In the fulfilment of its duties, the Confederation shall take account of concerns for the protection of natural and
cultural heritage. It shall protect the countryside and places of architectural, historical, natural or cultural
interest; it shall preserve such places intact if required to do so in the public interest.

3 It may support efforts made for the protection of natural and cultural heritage and acquire or preserve
properties of national importance by contract or through compulsory purchase.

4 It shall legislate on the protection of animal and plant life and on the preservation of their natural habitats and
their diversity. It shall protect endangered species from extinction.

5 Moors and wetlands of special beauty and national importance shall be preserved. No buildings may be built
on them and no changes may be made to the land, except for the construction of facilities that serve the protection
of the moors or wetlands or their continued use for agricultural purposes.”

“Art. 81a. Public transport. 1 The Confederation and the Cantons shall ensure that an adequate range of public
transport services is provided on rail, roads, water and by cableway in all regions of the country. In doing so,
appropriate account must be taken of the interests of rail freight transport. [...]”

“Art. 104. Agriculture. 1 The Confederation shall ensure that agricultural sector, by means of a sustainable and
market oriented production policy, makes an essential contribution towards:

[...] b. the conservation of natural resources and the upkeep of the countryside; [...]”

“Art. 104a. Food security. In order to guarantee the supply of food to the population, the Confederation shall
create the conditions required for:

[...] b. food production that is adapted to local conditions and which uses natural resources efficiently;

[...] e. using food in a way that conserves natural resources.”

43. Ucrania

“Article 13. The land, its subsoil, atmosphere, water and other natural resources within the territory of Ukraine,
the natural resources of its continental shelf, and the exclusive (maritime) economic zone, are objects of the right
of property of the Ukrainian people. Ownership rights on behalf of the Ukrainian people are exercised by bodies
of state power and bodies of local self-government within the limits determined by this Constitution.

Every citizen has the right to make use of the natural objects of the people’s right of property in accordance with
the law. [...]”
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“Article 66. Everyone is obliged not to harm nature, cultural heritage and to compensate for any damage he or
she inflicted.”

“Article 92. The following are determined exclusively by the laws of Ukraine: [...]

[...] 5) the principles of the use of natural resources, the exclusive (maritime) economic zone and the continental
shelf, the exploration of outer space, the organisation and operation of power supply systems, transportation and
communications; [...]”

“Article 137. The Autonomous Republic of Crimea exercises normative regulation on the following issues:
[...] 7) public transportation, roadways, water supply; [...]”

“Article 142. The material and financial basis for local self-government is movable and immovable property,
revenues of local budgets, other funds, land, natural resources owned by territorial communities of villages,
settlements, cities, city districts, and also objects of their common property that are managed by district and
oblast councils. [...]”

*Todos los destacados son agregados.
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El agua en las .
Constituciones de Oceania

En el marco del proceso constitucional que
actualmente se desarrolla en Chile, presentamos un
especial sobre “Agua y Constituciéon”, en que
identificaremos cémo el tema del agua se recoge en
las Constituciones del mundo.

Este nimero estd dedicado a Oceania, revisando la
situacién de los 14 paises que integran este
continente. Para visualizar de un modo mas
comprensivo e integral la materia que nos convoca,
nos focalizaremos en tres grandes ambitos: agua
propiamente tal, saneamiento y referencias explicitas

. y generales a los recursos naturales, de modo de
detectar las principales disposiciones que, a su
respecto, tienen los textos constituciones vigentes en
Oceania. Se excluyen de esta enunciaciéon las
menciones y regulaciones relativas al medio
ambiente, por exceder la extensién y el caracter mas
acotado y particular de este documento.

Se han utilizado las versiones oficiales y algunas
traducciones de las respectivas Cartas
Fundamentales, incluyéndose un hipervinculo en
cada caso.
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l. Presentacion esquematica de la regulacion del agua en las
Constituciones de Oceania

La siguiente tabla muestra los aspectos mas relevantes detectados en el andlisis de la regulacion
constitucional del agua en Oceania. Para facilitar la sistematizacion de las disposiciones que luego se
transcriben literalmente, hemos categorizado nuestros hallazgos, distinguiendo los paises cuyas
Constituciones:

i) no tienen ninguna referencia especifica al agua;

ii) incluyen el agua, normalmente de modo implicito, en preceptos mas genéricos sobre
recursos naturales;

iii) precisan la naturaleza juridica del agua;
iv) aluden al caracter o funcion territorial del agua (integrante del territorio del Estado);

v) contienen mandatos o prescripciones sobre el uso racional, sostenible, sustentable,
equitativo o equilibrado del agua;

vi) reconocen explicitamente el acceso al agua para uso personal y doméstico y/o saneamiento
como derechos humanos;

vii) consagran la propiedad privada sobre los derechos de aprovechamiento de aguas; y,

viii) otras alusiones relacionadas.
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Pais Sin Preceptos | Naturaleza | Caracter o Uso Reconocimiento Propiedad Otros
menciones genéricos juridica funcion racional, explicito de privada sobre
especificas sobre del agua territorial sostenible, derechos derechos de
al agua recursos del agua sustentable, humanos al aprovechamiento
naturales equitativo o aguay/o de aguas
equilibrado saneamiento
del agua

Australia
Fiji
Islas
Marshall
Islas
Salomén
Kiribati
Micronesia
Nauru
Nueva
Zelanda (sin
Constitucién
escrita)
Palau
Papua
Nueva
Guinea
Samoa
Tonga -
Tuvalu
Vanuatu

Fuente: elaboracién propia, en base a la Constitucién de cada pais.
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Il. Tratamiento del agua, saneamiento y recursos naturales (en general) en las
Constituciones de Oceania

1. Australia

“51. Legislative powers of the Parliament. The Parliament shall, subject to this Constitution, have power to
make laws for the peace, order, and good government of the Commonwealth with respect to:

[...] x) fisheries in Australian waters beyond territorial limits; [...]”

“100. Nor abridge right to use water. The Commonwealth shall not, by any law or regulation of trade or
commerce, abridge the right of a State or of the residents therein to the reasonable use of the waters of rivers
for conservation or irrigation.”

2. Fiji

“30. Right of landowners to fair share of royalties for extraction minerals

(1) All minerals in or under any land or water, are owned by the State, provided however, that the owners of
any particular land (whether customary or freehold), or of any particular registered customary fishing rights
shall be entitled to receive a fair share of royalties or other money paid to the State in respect of the grant by
the State of rights to extract minerals from that land or the seabed in the area of those fishing rights. [...]”

“35. Right to housing and sanitation

(1) The State must take reasonable measures within its available resources to achieve the progressive
realisation of the right of every person to accessible and adequate housing and sanitation.

(2) In applying any right under this section, if the State claims that it does not have the resources to implement
the right, it is the responsibility of the State to show that the resources are not available.”

“36. Right to adequate food and water

(1) The State must take reasonable measures within its available resources to achieve the progressive
realization of the right of every person to be free from hunger, to have adequate food of acceptable quality and
to clean and safe water in adequate quantities.

(2) In applying any right under this section, if the State claims that it does not have the resources to implement
the right, it is the responsibility of the State to show that the resources are not available.”

“40. Environmental rights

(1) Every person has the right to a clean and healthy environment, which includes the right to have the natural
world protected for the benefit of present and future generations through legislative and other measures.
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https://www.legislation.gov.au/Details/C2005Q00193
https://www.legislation.gov.au/Details/C2005Q00193
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https://www.fiji.gov.fj/getattachment/a3cddc01-dc73-4823-83b8-f290672ddae0/2013-Constitution-of-The-Republic-of-Fiji.aspx

(2) To the extent that it is necessary, a law or an administrative action taken under a law may limit, or may
authorise the limitation of, the rights set out in this section.”

“41. Rights of children
(1) Every child has the right-

”

[...] b. to basic nutrition, clothing, shelter, sanitation and health care; [...]

3. Islas Marshall

“ARTICLE IX. LOCAL GOVERNMENT
SECTION 1. RIGHT TO A SYSTEM OF LOCAL GOVERNMENT

1. The people of every populated atoll or island that is not part of an atoll shall have the right to a system of
local government which shall operate in accordance with any applicable law.

2. The system of local government shall in each case extend to the sea and the seabed of the internal waters of
the atoll or island and to the surrounding sea and seabed to a distance of 5 miles from the baseline from which
the territorial sea of that atoll or island is measured.

3. The whole of the land and sea areas to which any system of local government extends shall lie within the
jurisdiction of a local government; and, where there is more than one local government, the land and sea
boundaries of their respective jurisdictions shall be as defined by law.”

4. Islas Salomon

“Protection from deprivation of property

8. [...] 2. Nothing contained in or done under the authority of any law should be held to be inconsistent with or
in contravention of this section-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property-

[...] vii. for so long only as may be necessary for the purposes of an examination, investigation, trial or enquiry
or, in the case of land, the carrying out thereon-

A. of work of soil conservation or of conservation of other natural resources; or

B. of work relating to agricultural development or improvement which the owner or occupier of the land has
been required, and has without reasonable excuse refused or failed, to carry out, except so far as that provision
or, as the case may be, the thing done under the authority thereof is shown not to be reasonably justifiable in a
democratic society; [...]”

Boletin Centro de Derecho y Gestion de Aguas UC (CDGA) 6
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5. Kiribati

“8. Protection from deprivation of property

[...] 2. Nothing contained in or done under the authority of any law shall be held to be inconsistent with or in
contravention of this section-

a. to the extent that the law in question makes provision for the taking of possession or acquisition of any
property-

[...] vii. for so long only as may be necessary for the purposes of any examination, investigation, trial or inquiry
or, in the case of land, the carrying out thereon-

A. of work of soil conservation or of conservation of other natural resources; or

B. of work relating to agricultural development or improvement which the owner or occupier of the land has
been required, and has without reasonable excuse refused or failed, to carry out; [...]”

6. Micronesia (Estados Federados de)

“ARTICLE I. Territory of Micronesia

Section 1. The territory of the Federated States of Micronesia is comprised of the Districts of the Micronesian
archipelago that ratify this Constitution. Unless limited by international treaty obligations assumed by the
Federated States of Micronesia, or by its own act, the waters connecting the islands of the archipelago are
internal waters regardless of dimensions, and jurisdiction extends to a marine space of 200 miles measured
outward from appropriate baselines, the seabed, subsoil, water column, insular or continental shelves, airspace
over land and water, and any other territory or waters belonging to Micronesia by historic right, custom, or
legal title.”

“Article IX. Legislative
[...] Section 2. The following powers are expressly delegated to Congress:

[...] (m) to regulate the ownership, exploration, and exploitation of natural resources within the marine space of
the Federated States of Micronesia beyond 12 miles from island baselines; [...]

“Article XIII. General provisions

[...] Section 4. A noncitizen, or a corporation not wholly owned by citizens, may not acquire title to land or
waters in Micronesia.”
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https://www.constituteproject.org/constitution/Kiribati_2013.pdf?lang=en
http://www.asianparliament.org/uploads/Country/Observers/Federated%20Micronesia/Micronesia%20const.pdf

7. Nauru

“Protection of person and property

9.- [...] (2.) Nothing contained in or done under the authority of any law shall be held to be inconsistent with or
in contravention of the provisions of clause (1.) of this Article to the extent that that law makes provision-

(a) that is reasonably required in the interests of defense, public safety, public order, public morality, public
health, the development or utilization of natural resources or the development or utilization of any property for
a purpose beneficial to the community; [...]”

8. Nueva Zelanda

Nueva Zelanda no tiene una Constitucién escrita. A pesar de ello, la Ley constitucional de 1986 es el
documento clave en su estructura, y es la principal declaracién formal de los acuerdos constitucionales del
paist. Este texto no contiene ninguna referencia al agua o a los recursos naturales.

9. Palau

“ARTICLE I: TERRITORY

Section 1. Palau shall have jurisdiction and sovereignty over its territory which shall consist of all of the islands
of the Palauan archipelago, the internal waters, the territorial waters, extending to two hundred (200) nautical
miles from a straight archipelagic baseline, the seabed, subsoil, water column, insular shelves, and airspace over
land and water, unless otherwise limited by international treaty obligations assumed by Palau. The straight
archipelagic baseline shall be drawn from the northernmost point of Ngeruangel Reef, thence east to the
northernmost point of Kayangel Island and around the island to its easternmost point, south to the easternmost
point of Helen's Reef, west from the southernmost point of Helen's Reef to the easternmost point of Tobi Island
and then around the island to its westernmost point, north to the westernmost point of Fana Island, and north
to the westernmost point of Ngeruangel Reef and then around the reef to the point of origin.”

“ARTICLE VI: RESPONSIBILITIES OF THE NATIONAL GOVERNMENT

The national government shall take positive action to attain these national objectives and implement these
national policies: conservation of a beautiful, healthful and resourceful natural environment; promotion of the
national economy; protection of the safety and security of persons and property; promotion of the health and
social welfare of the citizens through the provision of free or subsidized health care; and provision of public
education for citizens which shall be free and compulsory as prescribed by law.”

1 https://www.newzealandnow.govt.nz/living-in-nz/history-government/our-constitution
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“ARTICLE IX: OLBIL ERA KELULAU

[...] Section 5. The OIbiil Era Kelulau shall have the following powers:

[...] 12. to regulate the ownership, exploration and exploitation of natural resources;
13. to regulate navigation, shipping, and the use of navigable waters; [...]”
“ARTICLE XII: FINANCE

[...] Section 6.

a. Each state shall be entitled to revenues derived from the exploration and exploitation of all living and non-
living resources, except highly migratory fish, and fines collected for violation of any law within the marine area
extending from the land to twelve (12) nautical miles seaward form the traditional baselines.

b. The national government shall be entitled to all revenues derived from the exploration and exploitation of all
living and non-living resources, except highly migratory fish, and fines collected for violation of any law beyond
the areas owned by the state.

c. All revenues derived from licensing foreign vessels to fish for highly migratory fish within the jurisdictional
waters of Palau shall be divided equitably between the national government and all the state governments as
determined by the Olbiil Era Kelulau.”

“ARTICLE XIII: GENERAL PROVISIONS

[...] Section 8. Only citizens of Palau and corporations wholly owned by citizens of Palau may acquire title to
land or waters in Palau.”

10. Papiia Nueva Guinea

“PART I: INTRODUCTORY
2. THE AREA OF PAPUA NEW GUINEA

1. The area of Papua New Guinea consists of the area that, immediately before Independence Day, constituted
what was then known as Papua New Guinea, together with all internal waters and the territorial sea and
underlying lands, and, subject to disclaimer by resolution of the Parliament at or before the end of its next
meeting, includes such neighbouring waters and such lands underlying any such waters, and such additional
lands and waters, as are declared by the Head of State, acting with, and in accordance with, the advice of the
National Executive Council, to be part of that area.

2. The sovereignty of Papua New Guinea over its territory, and over the natural resources of its territory, is and
shall remain absolute, subject only to such obligations at international law as are freely accepted by Papua New
Guinea in accordance with this Constitution.”

“PART XIV: BOUGAINVILLE GOVERNMENT AND BOUGAINVILLE REFERENDUM
278. INTERPRETATION
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https://www.constituteproject.org/constitution/Papua_New_Guinea_2016.pdf?lang=en

1. In this Part, unless the contrary intention appears-
.”"Bougainville” means-

[...] b. the areas of sea extending to three nautical miles from the low water mark of the areas of land referred
to in Paragraph (a); [...]”

290. FUNCTIONS AND POWERS AVAILABLE TO THE BOUGAINVILLE GOVERNMENT

[...] 2. The functions and powers available to the Bougainville Government in and in relation to Bougainville are
the following:-

[...] zd. land and natural resources
[...] zzc. water and sewerage;

zzd. water resources; [...]”

11. Samoa

“PART II.

FUNDAMENTAL RIGHTS

14. Rights regarding property

[...] (2) Nothing in this Article shall be construed as affecting any general law:

[...] (k) providing for the carrying out of work on land for the purpose of soil conservation or for the protection
of water catchment areas.”

“PART IX. LAND AND TITLES
104. Land below high-water mark-
(1) Subject to the provision of any Act, all land lying below the line of high-water mark shall be public land.

(2) For the purposes of this Article, the term "high-water mark" means the line of median high tide between the
spring and neap tides.”

12.Tonga
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http://www.samoagovt.ws/publications/
https://ago.gov.to/cms/images/LEGISLATION/PRINCIPAL/1988/1988-0002/ConstitutionofTonga.pdf_2.pdf

13. Tuvalu

“2. THE AREA OF TUVALU

1. Subject to subsections (3) and (4), the area of Tuvalu consists of the land areas referred to in subsection (2),
together with-

a. the territorial sea and the inland waters as declared by law, the land beneath them, and the air space above;
and

b. such additional lands and waters as are declared by law to be part of the land area of Tuvalu.

[...] 4. Nothing in this section prevents a law from proclaiming the jurisdiction of Tuvalu, complete or partial,
over any area of land or water or airspace above, or prevents a law from having extra-territorial effect in
accordance with section 84 (vesting of the law-making power). [...]”

“20. PROPERTY RIGHTS

[...] 9. Nothing in or done under a law shall be considered to be inconsistent with this section-
a. to the extent that the law makes provision for deprivation of property-

[...] viii. in the case of land - for so long only as is necessary for the carrying out on it of-

A. work of conservation of natural resources; or [...]”

14. Vanuatu

“7. Fundamental duties
Every person has the following fundamental duties to himself and his descendants and to others-

[...] (d) to protect the Republic of Vanuatu and to safeguard the national wealth, resources and environment in
the interests of the present generation and of future generations; [...]”
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